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Central Law Journal. 


ST. LOUIS, MO., JULY 12, 1912. 








SPECIAL ISSUE ON RECALL OF JUDGES 
AND DECISIONS. 


In this issue, following our announced 
intention of considering special issues of 
great importance, we present the subject of 
the recall of judges and decisions. 

The recall of judges is an older idea of 
reform than the recall of decisions, but in 
this great day of progressivism a proposed 
reform discussed yesterday may be dis- 
carded to-morrow in favor of a more at- 
tractive suggestion. 

Seriously, however, it will not avail for 
lawyers to spurn with contempt all such 
suggestions nor even to vote unanimously 
that those who advocate such reforms are 
either fools or traitors. 

As a matter of fact, we are living in an 
important transitional period of our coun- 
try’s history when the people, repudiating 
the idea of government by representation, 
are demanding the right to directly inter- 
fere in all the processes of government. 

To our mind, it would be wiser on the 
part of our various bar associations to 
recognize this tendency as being deep-rooted 
and permanent, and seek to direct it in 
right channels than to ignore it as the work 
of demagogues from the effects of which 
the people will soon recover. 

We think it to be especially unfortunate 
that many leading lawyers in their con- 
tempt for the suggestion of making the ju- 
diciary directly amenable to the public, have 
proposed the abolishment of an elective ju- 
diciary and the appointment of judges for 
life or during good behavior, as an anti- 
dote to the poison of the recall. Such a 
proposal is thoroughly reactionary and 
out of sympathy with public opinion as 
to bring ridicule upon the profession and 
cause it to lose whatever of public con- 
fidence it still enjoys. 

No lawyer who has given the matter care- 
ful attention can see anything but disaster 





in either of the propositions, for the recall 
of judges or of decisions, and yet he can see 
much of reason in the demand of the peo-. 
ple that legislation of great importance to 
the public welfare shall not be invalidated 
by decisions determined by a mere major- 
ity vote of five to four. Therefore, the 
suggestion of certain delegates to the Ohio 
Constitutional Convention that no act shall 
be held unconstitutional except on a three- 
fourths vote, or, as has been further sug- 
gested, except on a unanimous vote of all 
the judges, is an approach toward a solu- 
tion of a problem which will interest the 
people and which can be persuaded to adopt 
in lieu of more revolutionary and disastrous 
experiments. 

In other words, the people want to bring 
their judiciary more directly under their in- 
telligent control. They do not seem to be 
willing even to discuss this proposition, but 
are quite willing and ready to discuss the 
best and safest means for attaining their 
desire. 

We therefore call upon the bar to pro- 
pose suggestions that will throw the current 
of this very strong public movement into 
safe and proper channels and we stand 
ready to publish these suggestions and give 
them the widest publicity. A. H.R. 





THE RECALL OF JUDICIAL DECISIONS AS 
A REMEDY. 





This journal has given its views upon 
the recall of judges and we perceive slen- 
der reason for further allusion to a subject 
upon which both the popular and legal 
mind has reflected, perhaps ad nauseam. 
For such, however, as may care to know 
what we said we refer to 73 Cent. L. J. 120, 
315. 

The recall of judicial decisions, however, 
we have not yet attempted to discuss, large- 
ly because we have been wailting for some 
advocate of it to formulate the proposition 
with its limitations, if any, sufficiently for 
intelligent discussion. Our waiting not 
greatly has been rewafded, but we have 
concluded, that it has received some lodg- 
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ment in minds, so as to be entitled to be 
considered something more than an ephem- 
eral symptom. 


Mr. Roosevelt confessedly is the author 
of the proposition and should be given the 
credit and responsibility of saying what it 
means and he does say as follows: “J am 
proposing merely that in a certain class of 
cases involving the police power, when a 
state court has set aside as unconstitutional, 
a law passed by the legislature for the 
general welfare, the question of the valid- 
ity of the law be submitted for final de- 
termination to the vote of the people, taken 
after due time for consideration.” 


This seems rather like the promulgation 
of an Utopian theory, than stating the 
evolution of a doctrine, for the latter only 
may obtain in its completeness, where other 
law of the land permits. 


But before we proceed further, let us 
hear how an admirer of the supposed doc- 
trine attempts to show its workable quality, 
where he particularizes by proposing that 
the people at a general or special election 
shall “by vote determine whether such act 
or similar future legislation, otherwise prop- 
erly drawn, shall or shall not be considered 
in its general nature” unconstitutional. 


He adds little, if anything, to the original 
proposition, for the plan is simplicity it- 
self. The difficulty, however, lies in the 
fact, that, as regards “the class of cases” 
of which the gentlemen speak, the people 
of a state can make no “final determina- 
tion” in the matter. We will not weary 
our readers with demonstration of this 
assertion, but refer, instead, to the leading 
article in this issue by our esteemed con- 
tributor, who cites and discusses cases in 
the mentioned “class.” 

‘To such, however, who admitting the ob- 
stacle, may insist, that it is a step forward 
any way, we may answer, that at most an 
election, general or special, would be mere- 
ly upon a gamble that the federal supreme 
court would disagree with a state court 
holding a statute void. 





It must be remembered, that, when a 
state court holds such a statute void under 
a state constitution, there is no way of 
learning how it would be regarded with re- 
spect to the federal constitution, because as 
yet no constitutional rights thereunder are 
affected. 

However, we will suppose there is a re- 
call of the state decision. Some future liti- 
gant assails the pro tanto amendment of 
the state’s constitution from a federal am- 
bush, and “the due time for consideration,” 
which the people have taken to ascertain 
what a majority shall determine, stands the 
hazard of being “love’s labor lost.’’ 

Having said this much to indicate how 
the procedure is beset with pitfalls against 
fruition in results, and now suggesting that 
impotence in this sort of popular agitation 
may create, rather than assuage, discontent 
in states, severally, against our general gov- 
ernment, because it seems to bear down on 
the local popular will, we will endeavor to 
demonstrate the inherent viciousness of the 
proposition. 

It is a method of constitutional amend- 
ment by upsetting accepted constitutional 
forms. ‘Thus the office of a Constitution is 
to guard fundamental rights. against stat- 
utory invasion. It deals, therefore, in lim- 
itations rather than in grants, when it is 
committing to the different agencies of a 
sovereignty authority to represent it. 

One of these agencies is a legislature, 
and within constitutional limitations it deals 
with rightful subjects of legislation. Addi- 
tionally it may authorize, by initiative and 
referendum, the people to handle these sub- 
jects. But, howsoever they are handled, 
the particular needs of a particular subject, 
as these needs presently appear and not in 
contravention of fundamental rights, re- 
garded as of permanent force, must be 
considered. 

Therefore, when a statute comes into 
being, if it has been properly framed or 
really useful, it creates something new as a 
right, liability or penalty. In other words, 
it deals with particulars, and it may abound 
in detail, some of which may be designed 
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for the express purpose of bringing the 
statute within constitutional restrictions. 

Take, then, an enactment of this charac- 
ter and patch it on a superior law as a part 
thereof, when it was framed to be in subor- 
dination thereto, and what kind of a funda- 
mental law is to be expected? 

Did ever a people frame a constitutional 
provision intended to be a mere statute. 
or frame a statute that should be equal in 
dignity and permanence to a constitution? 
If so, they do not live in American com- 
monwealths. 

A constitution is an instrument that is to 
be construed as an entirety. If its parts 
are not susceptible of perfect correlation, 
to that extent—and it is a serious extent— 
it is a faulty document. May this correla- 
tion of parts and consistency as a whole be 
expected to remain, if there are tacked on 
to it amendments enacted from wholly dif- 
ferent points of view from that upon which 
a constitution is framed? 

But courts must do one thing or the 
other, when such foreign matter fortuitous- 
ly is advanced to a higher plane than was 
intended. They must either construe the 
old constitution along with the amendments, 
giving it such meaning as will be consistent 
with the new matter, or they must regard 
the amendments as a class of privileged 
enactments over which the constitution has 
no restrictive force. 

If they do the former thing, settled deci- 
sion may become wavering and uncertain, 
because the people, having a special subject 
of legislation in hand, thought not of its 
general effect on their fundamental law. If 
they do the latter thing, there would be as 
vicious an example of class and privileged 
legislation as may possibly be imagined, In 
a word, a constitution will be a sort of 
hedge-podge, a blotch scientifically end a 
breeder of more fantastic interpretation 
than the author of this fatuous plan char- 
itably may be supposed to have imagined. 

We have frequently heard criticism of 
lengthy constitutions, because they were 
thought to restrict too closely the legislative 
power, and, thereby, tie up opportunity for 





wise enactment in the temporary needs of a 
commonwealth. If ever a criticism was 
sound, it would seem doubly so in a pro- 
gressive state in an American civilization. 
But even progressiveness should never be 
deemed a reason against constitutional guar- 
antees in favor of fundamental rights, or it 
becomes a dubious progressiveness. 

But, after all, in what is the remedy pro- 
posed, different from that we now have? It 
is not proposed that the recall of a deci- 
sion shall set aside any judgment already 


rendered. Such judgment will have cre- 
ated a vested right. Shall that be taken 
away? 


In the first place, we believe this has 
never been supposed. And in the second: 
place, even were it so intended, it would 
be unconstitutional in federal view, as im- 
pairing the obligation of a contract, for a 
judgment is a contract, as was held in Gunn 
v. Barry. 15 Wall. 610, and in other cases. 
See also Johannessen y. U. S., 32 Sup. Ct. 
"613. 

But if it does not do this, why may ‘not 
a constitution, held by decision to forbid a 
desired statute, be amended in the regular 
way, or the statute itself be changed, in 
re-enactment, so as to meet what a court 
may have held to be a constitutional re- 
quirement ? 

In this way we have now all we can get 
from Mr, Roosevelt’s plan, and the orderly 
processes in civilized rule would be more 
strictly observed. 








NOTES OF IMPORTANT DECISIONS 


WILLS — ORIGINA PROBATE  ELSE- 
WHERE THAN AT DOMICILE OF TESTA- 
TOR.—The Prerogative Court of New Jersey 
in holding that orginal probate of a will may 
be had elsewhere than at the domicile of tes- 
tator, if he there left property, says its only 
authority is a “judicial dictum.” In re Chad- 
wick’s Will, 82 Atl. 918. 

Incidentally, before noticing the ruling, we 
quote from the opinion. “Judicial dictum like 
obiter dictum is not binding as a decision; 
nevertheless the former is entitled to much 
greater weight than the latter and should not 
be lightly disregarded. Therefore on the au- 
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thority of Chancellor Gill’s judicial dictum 
in Gordon’s case, now twenty years old (and, 
I believe, universally regarded as the law since 
its enumeration) I do not feel at liberty to 
hold that original probate of a will of a tes- 
tator domiciled elsewhere may only be had 
at his place of residence, even though I in- 
cline to the opinion that that is, or rather was, 
the better law.” 

The opinion then refers to cases where the 
dictum has been taken for granted as stating 
the correct rule. 

Of course, much may depend in this kind of 
an inquiry on the phraseology of statutes re- 
garding the probate of wills, and, as wills 
speak from the death of a testator, probate 
relating back to that time, the validity of a 
will is recognized at that time, and probate 
seems merely a regulation to be observed in 
administration of an estate. 

But, if this be true, then a statute should 
provide for this precedent in administration. 
In other words, if a statute in intent refers 
only to domestic wills and further provides in 
regard to foreign wills probated at the domi- 
cile of testators, the legislature would appear 
to have exhausted the subject of probate in 
that jurisdiction. 
be a correct conclusion from the fact that the 
right of original probate elsewhere than at 
the domicile depends on property being there 
found. 

Probate has been held to be a judgment in 
rem even when had at the domicile, and con- 
fessedly so is by the qualification mentioned. 
We do not think a court has the power to ren- 
der a judgment in rem, unless there is statu- 
tory authority therefor. 

While probate of a will is a judgment in 
rem, states generally have provided that when 
such a judgment is rendered at the domicile 
it is to have the force and effect of a general 
judgment abroad. 

We find in published Proceedings of the 
Twenty-first Annual Conference of Commis- 
sioners on Uniform State Laws that it was rec- 
ommended by the Committee on Wills, De- 
scent and Distribution as to foreign wills pro- 
bated without a state that they may be admit- 
ted to probate “by filing a duly exemplified 
copy of said will and of the record admitting 
the same to probate and such will shall have 
the force and effect as if originally proved and 
allowed in this state.” 

With due respect we submit that this pro- 
posed act is faulty in several respects. First, 
it admits a foreign will to probate on exem- 
plified copy whether probated at domicile or 


This further would seem to 





not and it impliedly asserts, though it does 
not positively state, that a foreign will may 
be probated away from the domicile indepen- 
dently of there being property there or not. 

The case we are considering shows the 
probate, based on a contingency, ought to 
have a very limited effect—a sort of writ of 
attachment, and it is not proper and opens 
the door to fraud, if probate abroad may have 
any greater effect. The proposed act at least 
gives room for construction that ought to be 
foreclosed. 








RECALL OF JUDGES—A JUDICIAL AFFIR- 
MATIVE.* 


Article 2, section 4, of the Federal Constitu- 
tion, reads: “The president, vice-president 
and all civil officers of the United States shall 
be removed from office on impeachment for a 
conviction of treason, bribery or other high 
crimes and misdemeanors.” 

The fathers knew full well how public of- 
ficers of the past, both in America and in the 
mother lands, had abused their governmental 
powers, had been guilty of misconduct in of- 
fice, had been unfaithful and derelict in their 
public trusts. They therefore wrote into the 
organic law the right to remove them all, and 
delegated the power to remove to the federal 
congress. 

Remember another thing! They did not say 
“the legislative officers” shall be removed, they 
did not say “executive officers” shall be remov- 
ed, they did not say “all civil officers excepting 
the judges,” but they made it as broad and 
sweeping as official life. 

They realized that the power to select good 
officers without the power to remove bad of- 
ficers would be a fatal defect in any scheme of 
government. 

But some one says, oh, that was impeach- 
ment! Well, now, do not let us quibble or 
juggle about forms and names. Let us deal 
with facts and substance. 

I do not know that it makes any difference 
to the officer who is removed what you may 
call the procedure so long as it results in his 
deserved removal; nor do I think it makes 
any difference to the public what you may de- 
nominate the procedure, whether impeach- 
ment, removal or recall, or what not, so long 
as it is practical and effective in bringing 
about removal in proper cases. 

What I am insisting upon is that we recog: 

*This strong appeal by Judge Wanamaker in 
Behalf of the Recall of Judges was made at 
the meeting of the Illinois Bar Association, 
April 26, 1912. 
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nize and realize the fact that the fathers at- 
tached no quality of infallibility to any pub- 
lic officer, not even judges, but wisely provided 
,for the removal of all unfaithful officers. 

The fathers of the Federal Constitution not 
only made provision for the removal of all pub- 
jic omeers, but the fathers or the state con- 
stitutions likewise provided for the removal of 
public officers. 

lt is a matter of real absorbing interest to 
study, observe the growth, development and 
use of the various delegated powers of the 
Federal Constitution. 

if the fathers were right in recognizing the 
transcendent importance of the right to re- 
move in proper cases, and the legislative de- 
partments, upon whom that power has been 
conferred, have absolutely failed to act in the 
exercise of that power for half a century or 
is not that in itself sufficient to make 
the people pause and consider as to whether or 
not they should not now recall that delegated 
power, and return to their own hands the right 
and power to recall public officers? 

Can you, in your lifetime, recall a single in- 
“stance of the impeachment of a judge by the 
legislature of Illinois? Can I, in my lifetime, 
remember a single instance of the impeach- 
ment of a judge by the Ohio legislature? Or has 
our poor mortal clay, with all its infirmities 
and weakness, become infallible and divine un- 
der the judicial ermine? If so, how can we ac- 
count for the widespread and deep-seated dis- 
content with courts, their procedure and their 
final judgments? 

It will not do to say that this feeling of un- 
rest and dissatisfaction as to the present ad- 
ministration of justice is the work of a few agi- 
tators or a radical part of the press. That is 
paying an undeserved compliment to them as 
molders of public opinion. 

But, allowing for exaggeration of statement, 
prejudice of opinion, disappointment of suitors, 
and all such, measured merely by the calm de- 
liberate dissenting opinions of the judges them- 
selves, I ask you, have not the people good 
cause to withdraw and withhold their confi- 
dence in courts touching their failures in the 
administration of speedy and substantial jus- 
tice equitably and economically administered? 

lt would be impossible to itemize or classify 
all of the grievances against courts that have 
been mentioned and discussed. The most seri- 
ous and important ones could well be embrac- 
ed in some one of the following classes: 

First. Too much delay. 

Second. Too much expense. 

Third. Too much uncertainty in the law. 


more, 





Fourth. Too much idolatry of ancient pre- 
cedent, the more ancient the more sacred. If 
the ancient condition has long since passed the 
precedent ‘should go with it. 


Fifth. Too many trials and appeals to the 
disadvantage of the poor and the advantage of 
the rich. Litigation is an expensive luxury. 

Sixth. Usurpation by courts of legislative 
right and power. No English king nor court 
though monarchical dares to hold an act of the 
English parliament unconstitutional. Our 
presidents, governors and courts, with utter 
abandon, are vetoing and nullifying intelligent, 
conscientious public opinion, crystallized in 
their regular and orderly forms of law. 

Seventh. Too much regard for rule, too lit- 
tle for reason. Too much jugglery of the tech- 
nical pleader, too little justice for the client. 

Who is responsible for this’ The judge, the 
court, chiefly the courts of last resort, whose 
decisions and judgments must be followed by 
the inferior courts else the judgments below 
will be forthwith reversed and another trial 
again had. 


Now, What do the people propose to do? Sim- 
ply propose to change the jury tor removal 
from the legislature to the people themselves. 
Why, that is where we get all our juries from 
anyhow, from the plain people. They propose 
to say to the legislature—you have not been 
faithful in the exercise of the right to remove 
judges, you have absoiutely ignored your duty 
in that respect, you have absolutely failed to 
use it or try to use it. We now propose to try 
the experiment of using it ourselves. 

Have we ever changed juries before in the 
determination of important federal affairs? 
Let us examine the history of the selection of 
president. The fathers said in the constitu- 
tion, if you were a citizen thirty-five years of 
age, you were qualified to be elected president, 
but you were not qualified to vote directly for 
president. That should be done by special jury, 
called the electoral college. The members of 
the college, voted for directly by the people, 
were given the special and important task of 
electing a president. They were distinguished 
and most important dignitaries in the early 
days of the republic, but to-day they are no 
more serviceable than the wart on a dog’s tail. 

Though the written law is the same as when 
tue college was first organized, the unwritten 
law has placed in the hands of the people the 
right to choose their president and that choice 
has been uniformly expressed and ratified by 
the members of the college even in the hot 
Hayes-Tilden cqntest of 1876. 

They used to have a congressional caucus to 
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nominate party candidates for president. This 
was supplanted in Jackson’s day by the dele- 
gate party convention in order to get nearer 
the people’s choice. In order to eliminate the 
political boss and business boss in manipula- 
tion of party conventions, let me predict that 
in four years more the people will nominate by 
direct primary their own candidates for presi- 
dent. 


This withdrawal of delegated power as to the 
selection of president is just as noticeable in 
the election of United States senators. For 
years the people of the républic have been de- 
manding the right to vote directly for the 
United States senators. 


Constitutional amendments have been urged 
for years withdrawing this delegated power 
from the general assembly and returning it to 
the people. 


But for the opposition of the United States 
Senate, controlled by big business and big 
bosses we would, many years ago, have had a 
constitutional amendment. However, in many 
of the states, by the enactment of primary laws 
for the choice of United States senators by di- 
rect vote of the people, the legislatures of 
many of the states to-day, in the matter of the 
choice of senators, exercise the same function 
and no more, as the electoral college does in 
the choice of president. 


Through it all we see a gradual but general 
withdrawal of delegated power from the elec- 
toral college, the congressional caucus, the po- 
litical convention, in nominating and electing 
president, withdrawal of delegated power from 
the state legislatures in the nomination and 
election of United States senators, and, ere 
long, at least in the state governments, pro- 
vision will be made for the withdrawal of the 
delegated power from the state legislature for 
the removal of judges and other public officers, 
and the same to be placed and exercised by the 
direct vote of the people themselves. 

To-day there is no serious objection to the 
people exercising the right of removal as to 
legislative officers or executive officers for mis- 
conduct in office, but in many quarters, partic- 
ularly the bench and the bar, there is a holy 
hostile horror against the exercise of the right 
to remove judges. 

For the correction of the aforesaid griev- 
ances and complaints against judges through 
recall by popular vote under proper safeguards, 
I submit the following for your calm and care- 
ful consideration : 

First. Every reasonable argument applicable 
to the removal of legislative and executive of- 





ficers by popular vote applies equally to ju- 
dicial officers. If not, what does not? 

Second. As to the judiciary there is abso- 
lutely no check or balance from either of the 
other branches of the government. Legislative* 
branches are a check on each other. The gov- 
ernor may check the legislature by veto. Courts. 
may check the legislature and déclare the law 
unconstitutional, or limit its application. The 
executive may be checked and have his power 
cut off or limited by legislative act or judicial 
injunction. 


Again, the legislative and executive branches. 
are under the constant publicity of the press. 
Comparatively little is known about the judi- 
cial branch. Irresponsible, unchecked power 
is within a step from actual tyranny or a sin- 
ister subserviency to special interest. 

Third. Courts are now exercising jurisdic- 
tion in this country exercised in no other civ- 
ilized country in the world. I refer particular- 
ly to judgments declaring legislative acts con- 
trary to state and federal constitutions and 
against sound public policy. 

No English court for more than two hun- 
dred years has held an act of parliament un-. 
constitutional. Such jurisdiction had not been 
exercised by any English court for seventy-five 
years prior to the formation of our Federal 
Constitution. The fathers never intended to 
confer such an extraordinary jurisdiction, then 
unknown, else they would have provided for it 
in the constitution. It is an usurpation of 
judicial power. 

The exercise of this unwarranted and usurp- 
ed governmental power against the public in- 
terest, against the public health, safety and 
life, has done more than any other single 
tning to arouse the present popular hostile 
feeling toward our courts of last resort. 

Fourth. Our profession, bench and bar, is 
making too much of a fetish of the precedents 
of the stone age. We are always marching 
backward to find out what some lord or baron 
said in feudalistic days. The surgeon wants 
the latest, the newest, successful remedy. The 
manufacturer is looking and paying well for 
the latest, the newest, successful operation; 
the physician, the most improved effective med- 


ical remedy. The manufacturer is look- 
ing and paying well for the latest ma- 
chine, saving cost of production, increas- 


ing quantity or quality of production, or 
both. In short, every department of life and 
activity, professional, productive and _ other- 
wise, except the bench and bar, are improving 
and economizing their service by the adoption 
of substantial practical reforms. Government 
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alone drags behind, wasting time, money and 
rendering inefficient service; and in the gov- 
ernment procession, it is hardly complimentary 
to say, but no doupt the fact, that the judiciary 
is bringing up the rear of that belated proces- 
sion. 

In the present Ohio constitutional conven- 
tion, on the question of reforming our judicial 
system and procedure, twenty-eight votes were 
cast against it, nineteen of which were from 
the lawyers. 

Fifth. Our profession, from which the bench 
is chosen, is becoming sadly commercialized. 
The standard to-day of the big lawyer is the 
big fee. And as the big fee is generally paid 
by big business, and as loyalty to clients is 
one of the most admirable characteristics of 
the lawyer, it is easy to understand why the 
Roots, the Choates, the Milburns and _ the 
Thurstons are with the special interests. 

And most of them are honestly with big 
business. They can say with Paul of old, him- 
self a great lawyer before his conversion, that 
his conscience was void of offense against God 
and man. But a man who for ten or twenty 
years has served the big corporations of his 
state by employing his mind and his skill in 
favor of forced technical construction of laws 
reguiating or restraining corporate interests, 
so as to defeat the spirit and purpose of laws 
in favor of human health, safety, life and gen- 
eral welfare, such a man, by the most elemen- 
tary laws of psychology, acquires the corpora- 
tion squint as a lawyer, which he cannot whol- 
ly abandon when he becomes a judge on the 
bench. 

But it is urged the judge should be inde- 
pendent. The judiciary should be independent 
in its legitimate field as legislatures and execu- 
tives should be in their respective fields. 

No trespassing is charged against executive, 
none is charged against the legislative, but the 
judicial branch is generally chargeable and 
justly so with trespassing on legislative right, 
executive power and the general weifare. 

From 1902 until 1908 the respective supreme 
courts of the different states ot this Union de- 
clared not less than 468 different statutes un- 
constitutional, and these were mainly statutes 
in the interest of social and industrial justice, 
public health, safety and life. 

The judicial branch is not content to-day 
with merely interpreting and applying law as 
it is in every other civilized country in the 
world, but it is making law, amending law and 
nullifying law, under the mask of interpreta- 
tion. So that the judiciary has become in fact 
and in law the supreme power over and above 





the legislature, over and above the executives, 
and even over and above the people. 


When the provision of the Federal Constitu- 
tion providing for the removal of public offi- 
cers by impeachment was under debate, there 
was, in some quarters, a movement to except 
the president from such removal. I want to 
call attention to the suggestion made by Colonel 
Mason in that constitutional convention, when 
he said—‘“‘No point is of more importance than 
that the right of impeachment shall be con- 
tinued. Shall any man be above justice? Above 
all, shall that man be above it who can com- 
mit the most extensive injustice?” I want to 
supplement this by what Mr. Gerry said. He 
urged the necessity of impeachment as applica- 
ble to the president in the following language: 
“A good magistrate will not fear it. A bad 
one ought to be kept in fear of it.” He said 
he hoped. the maxim would never be adopted 
here that the magistrate could do no wrong. 
The same argument is being used to-day to ex- 
cept the judiciary from recall by popular vote. 

Isn’t it a little peculiar that men who ad- 
mit the people are qualified to nominate their 
own judges, who are qualified to elect their own 
judges, most of them largely unknown, many 
ot them wholly untried, that these same peo- 
ple should not be qualified after the judge has 
had a fair and reasonable opportunity to 
make good, to pass in judgment upon him and 
to wisely remove him for good and sufficient 
cause when he fails to efficiently and justly ad- 
minister his trust. When we nominate him 
we pass in judgment upon his qualifications, 
when we elect him we pass in judgment upon 
his qualifications, and that is all that we do 
when we vote to remove him. It is almighty 
strange that the sovereign citizen has his lucid 
intervals only when he nominates and when he 
elects. Thereafter he becomes the part of the 
mob when he criticises and censures the court, 
or when he asks by petition to vote to remove 
the judge. 


The old theory of elective officers as first pro- 
vided for in the various state constitutions, 
especially in staid old New England, was for 
short official terms. Why? So that if the of- 
ficer proved incapable, inefficient, corrupt or 
unrepresentative of the best thought and life of 
the people that when he came up for re-election 
he could be defeated. Frequent elections are 
but frequent opportunities to recall the judge. 
Judge Redfield, one of the most eminent jur- 
ists that ever sat on a bench in the state of 
Vermont or any other state, was elected and re- 
elected annually for twenty-five consecutive 
times. It did not impair his usefulness, his 
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efficiency, his proper independence or his dis- 
tinguished service upon the supreme court of 
the state of Vermont. 


What was the reason or the fixing of the 
short term in the election of president of the 
United States but to provide the people the 
right to recall him if, at the end of four years, 
his official service was unsatisfactory. The 
same with our governors, the same with our 
legislators, and every other line of official ser- 
vice. 


You could not organize in Chicago to-day a 
million doilar corporation for the manufacture 
ot any staple, articleno matter what the pros- 
pects of profits might be to stockholders, if you 
were to provide in the charter that the presi- 
dent, general manager, board of directors, fore- 
men, subforemen and every employee should 
be employed for a term of four years to six 
years without right of removal for ineffi- 
ciency, misconduct, inattention to business, dis- 
loyalty or any serious dereliction of duty. No 
one would care to invest a dollar in such an 
enterprise. If the private corporation needs 
the right to remove all its officers for its pro- 
tection, the public needs the same right for its 
protection. 


It would seem eminently fair that the men 
who select the judge; the men whom the judge 
is to serve, the men who pay the judge, should 
be the men to remove him for misconduct in 
office. 


But you say the people will make mistakes. 
As the legislatures of the several states may 
be justly faulted for the nonuse of the power 
so the people will be faulted for abuses of the 
power. Well, the proof of the pudding is in the 
eating. The proof of the wisdom of any prin- 
ciple is in its practical application. 


Oregon is the hotbed of American progres- 
sive thought and legislation. They have had a 
provision in their constitution authorizing the 
recall of judges for good cause for the past 
four years. During that time how many judges 
have been recalled? Not a one. How many 
elections have been held to recall a judge? Not 
aone. A year ago an attempt was made to 
recall the trial judge, Juage Coke I believe, 
for laying down the law of murder too favor- 
ably for the defendant. The prosecution were 
greatly disappointed and very indignant. They 
started a petition for the recall of the judge, 
but it met with such general disfavor among 


tne people that it was soon given up as a hope- | 


less case. Another tribute to the good sense, 
the sound judgment and fair play of the Amer- 
ican people. : 





There is no public office requiring any high- 
er order of talent, tact and temperament than 
that of the trial judge. You cannot tell who 
will make the most serviceable and efficient 
judge, whether he be the office lawyer, the au- 
thor lawyer, the trial lawyer, or a combination 
of each. There is absolutely no. way of fore- 
casting his efficiency except by giving him an 
actual trial on the bench. When he _ takes 
three days to try a case that should occupy but 
one, the public are losing one hundred dollars 
per day, the parties to the case probably as 
much more, and the cases to follow are being 
delayed and delayed because of the slowness 
and the dilatoriness of the judge in the admin- 
istration of justice. If the newspapers give the 
proper publicity to his work on the bench, as 
above indicated, the cobblers and _ potterers 
will become known and can be recalled from 
the public service as they are now recalled, re- 
moved or discharged from private service. The 
recall election is the only way to reach such 
inefficient judges who permit the _ senseless, 
ridiculous pettifogging in the trial of cases. It 
is one of the greatest hindrances and delays in 
the administration of justice. You cannot im- 
peach a man for general inefficiency, but it is 
mighty important to the public to have the 
right to recall him. 


The hardest blow yet delivered to the judi- 
ciary of this country is the leaders in the 
movement against the recall of judges. I want 
none of their eulogies on courts. I want none 
ot their panegyrics upon established preced- 
ents, settled law and technical construction. 


Every big railroad corporation, with its army 
of counsellors, is against the recall of judges. 
Every big special interest, financial trust, oil 
trust, coal trust, tobacco trust, with its army 
of counsellors, is against the recall of judges. 
Every old bourbon and reactionary senator and 
congressman in this country <xo-day, with all 
their political alliance with big business and 
machine, are against the recall of judges. Why? 
Because, be it said to our shame, the judiciary 
is their last refuge, their last hope, their last 
bulwark, their last defense to defeat those laws 
that. the public are to-day demanding in the 
interest of social and industrial justice and the 
general welfare of all our people. 


The oponents of the recall seem most con- 
cerned with protecting the judge. The advo- 
cates of the recall are concerned most, in pro- 
tecting justice. When the two conflict, we 
must remove the judge rather than sacrifice 
justice. The judge who is a friend of the peo- 
ple need not be afraid of the people. The judge 











agenda 


Vou. 75 


CENTRAL LAW JOURNAL. 33 








who distrusts the people will soon find that the 
people have just cause to distrust him. 
R. M. WANAMAKER, 
Judge Court of Common Pleas. 
Akron, Ohio. 








PONTIUS PILATE’S JUDGMENT AND RE- 
CALL. 





By Hon. Rosert L. OWEN. 





The precedent of Pontius Pilate delivering 
Christ to be crucified, as an example of the 
folly of permitting the judgment of the com- 
mon people to prevail over the decision or 
conduct of an upright judges has been repeated 
many times in the public press recently as an 
argument against the progressive program of 
“the rule of the people” in this country. This 
argument implies that Pontius Pilate was a 
fair example of an upright judge who was com- 
pelled to yield to the clamor of the unthinking 
people, to “the inflamed opinion of the multi- 
tude.” I believe in the recall of such a judge 
as Pontius Pilate. I should even prefer the re- 
call of the unjust decision of Pontius Pilate, 
rather than allow to stand his criminal judg- 
ment of yielding innocence to murder. In the 
first place, Pontius Pilate was not an upright 
judge. He was a stand-pat, pie-counter politi- 
cian from the house of Tiberius Caesar, serv- 
ing as governor in Judea under the patronage 
system of the Roman Empire. He had but lit- 
tle conception of justice or mercy, which stands 
for equal rights to all; but he well understood 
how to stand pat with the political machine 
in Rome and in Jerusalem that gave special 
privilege to him and his allies at the expense of 
the common people. His master, Tiberius, un- 
der whom he was trained, found amusement 
in having men and wild beasts fight to the 
death in the arena at Rome for his entertain- 
ment. 

When Jesus Christ was brought before Pon- 
tius Pilate and Pilate found no wrong in him, 
the chief priests falsely charged Christ with 
seeking to be “King of the Jews” and threaten- 
ed Pilate as an office holder. “If thou let this 
man go, thou art not Caesar’s friend. Who- 
soever maketh himself a king speaketh against 
Caesar.” Then it was that-this governor, this 
political judge from Rome, the direct product 
of political patronage, yielded the innocent pris- 
oner at the bar to be crucified in the face of 
justice and the prayers of his own good wife, 
to save himself from possible inconvenience or 
misrepresentation at Rome, and he was suffi- 





ciently a villain that he wrote a false title and 
put it on the cross: 

Jesus of Nazareth, the King of the Jews. 
(John xix, 19.) 

This unspeakable scoundrel, who ended his 
base career by suicide, is*held up by the stand- 
patters who use the Pontius Pilate precedent 
as a model judge, who wanted to. do right; and 
the common people are charged with being to 
blame for his crime. - 


The common people were not responsible for 
the death of Christ. They ,in reality admired 
and loved Christ. It is of record in St. Mark 
(xii, 37) that “the common people heard Him 
gladly,” and throughout the Scriptures it is 
manifest that great multitudes of the common 
people surrounded Jesus and hung upon His 
teachings, which, though not recorded, were sc 
engraved in the memory of those same common 
people who heard Him that the wonderfu2 
prophecy of Christ after nineteen hundred 
years is still verified— 

Heaven and earth shall pass away, but My 
words shall not pass away. (Matt. xxiv, 35.) 

The chief priests had soldiers employed to 
watch the grave of Christ to keep the common 
people from removing the body, and the com- 
mon people—the fishermen, the sailors, the la- 
borers, the farmers of Judea—instead of con- 
demning Him to death, treasured His words in 
their hearts, although they could not read and 
could not write, and treasured these words so 
faithfully that they were handed down from 
generation to generation until they have con- 
verted the whole world to the wisdom and 
beauty of His teachings. 

The essence of the doctrine of Christ is the 
moving force now of the progressive move- 
ment in America and throughout the world. It 
is the doctrine of the brotherhood of man. The 
doctrine of altruism. The doctrine of service. 
It is a doctrine which was utterly opposed to 
the system of government in Judea in the days 
of Pontius Pilate, which Christ expressly criti- 
cised and condemned. He opposed the exer- 
cise of unjust authority by the rulers over the 
people, and advised His followers to the con- 
trary in the following words: 

But it shall not be so among you; but whoso- 
ever will be great among you, let him be your 
minister; and whosoever will be chief among 
you, let him be your servant. (Matt. xx, 26-27.) 

The truth is, the people did not exercise the 
power to rule in Judea. Christ Himself, in 
speaking to His disciples, reminded them of 
this fact: 

Ye know that the princes of the Gentiles ex- 
ercise dominion over them, and they that are 
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great exercise authority upon them. (Matt. xx, 
25.) 

in reality Pontius Pilate and Herod were 
“the princes of the Gentiles’ who exercised 
this dominion over the common people, and 
Annas and Caiaphas, the chief priests, the cap- 
tains of the temple’ and the elders, were those 
who exercised authority over the common peo- 
ple. 

Christ was not condemned to death by the 
common people, but was sent to His death at 
the hands of the Roman soldiers by the chief 
priests and scribes of the hierarchy at Jerusa- 
lem—the misrepresentatives of the common 
people. 

Christ Himself said: 

Behold, we go up to Jerusalem; and the Son 
of Man shall be betrayed unto the chief priests 
and unto the scribes, and they shall condemn 
Him to death, and shall deliver Him to the 
Gentiles (the Roman soldiers, to mock, and to 
scourge, and to crucify Him. (Matt. xx, 18-19.) 

At the very time that this prophecy was 
made Christ entered Jerusalem and the com- 
mon people met Him with great enthusiasm. 

A very great multitude spread their gar- 
ments in the way: others cut down branches 
from the trees, and strewed them in the way, 
and the multitudes that went before, and that 
followed, cried, saying, Hosanna to the son of 
David; blessed is He that cometh in the name 
of the Lord: Hosanna in the highest. (Matt. 
xxi, 8-9.) 

And it was with this enthusiastic following 
of the common people behind him that— 

Jesus went into the Temple of God, and cast 
out all them that sold and bought in the Tem- 
ple, and overthrew the tables of the money 
changers * * * and said unto them, It is writ- 
ten, My house shall be called the house of 
prayer, but ye have made it a den of thieves. 
(Matt. xxi, 12-13.) 

The “den of thieves” was a part of the po- 
litical machine of Jerusalem. 

And when the chief priests and scribes saw 
the wonderful things that He did, * * * they 
were sore displeased. (Matt. xxi, 15.) 

It was not the common people who condemn- 
ed Christ. It was “the chief priests and the el- 
ders,” who “were sore displeased,” who took 
counsel against Jesus to put Him to death. 
(Matt. xxvii, 1.) It was “the chief priests and 
elders” who were guilty of the unspeakable in- 
famy of bribing Judas Iscariot with 30 pieces 
of silver to Netray Christ. (Matt. xxvii, 3.) It 
was “the chief priests and the elders” that per- 


suaded their strikers and hangers-on that they | 





would prefer Barabbas and destroy Jesus. 
(Matt. xxvii, 20.) 

Jesus was not accused by the common peo- 
ple; he was accused by “the chief priests and 
the elders.” (Matt. xxvii, 12.) It was “the 
chief priests and elders” that seized Jesus in 
the garden and led Him to Annas and then to 
Caiaphas, the high priest, where the scribes 
and the elders were assembled. (Matt. xxvi, 
51.) 

It was “the high priest” who charged Christ 
with blasphemy, and it was the priests and the 
elders who declared Him guilty of blasphemy 
and worthy of death. (Matt. xxvii, 65-66.) 

It was “the chief priests, the captains of the 
temple, and the elders” who seized Christ in 
the garden and to whom He replied. (Luke 
xxii, 52.) - 

It was they who took Him and led Him and 
brought Him to the high priest’s house. (Luke 
xxii, 52-54.) It was the chief priests and 
scribes who stood and vehemently accused Him 
before Pilate and Herod. (Luke xxiii, 10.) 

The men who were responsible for the cru- 
cifixion of Christ were Pilate, the political 
judge, the beneficiary of a despicable standpat 
military patronage, and the machine politi- 
cians of the hierarchy in Jerusalem, who had 


wormed themselves into authority, and it was” 


not the common ‘people, who heard Him glad- 
ly, who threw their clothes and palm branches 
in the streets for Him to ride over, and shout- 
ed Hosannas. When Pilate and Herod yielded 
to the demand of the machine politicians of 
Jerusalem, of the reactionaries and conserva- 
tives of Jerusalem, and turned Christ over to 
the soldiers of Herod for crucifixion, the com- 
mon people followed Him with weeping and 
with sorrow. The Scripture says: 

And there followed Him a great company of 
people, and of women, which also bewailed and 
lamented Him. (Luke, xxiii, 27.) 

And— 

Jesus, turning unto them, said, “Daughters 
of Jerusalem, weep not for me, but weep for 
yourselves and for your children.” (Luke xxiii, 
28.) 

If the people of Judea had had the power 
which had been delegated to the machine poli- 
ticians of Jerusalem they would not have per- 
mitted Christ to be crucified. The mob that led 
Pontius Pilate to this crime was not a mob of 
the common people but was a mob of temple 
thieves led by “the high priests,” “the captains 
of the temple,” “the elders,” the beneficiaries 
of the hierarchy of Jerusalem, who, being pos- 
sessed of delegated power, used it in defiance of 
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the will of the masses of the common people 
of Jerusalem. 

Let us hear no more of the Pontius Pilate 
precedent. 








THE RECALL OF DECISIONS—A 


FALLACY. 





The recall of decisions is a mere political 
outery, resulting in the main from five 
classes of decisions all made in the last 
seventeen years, for which, if we blame the 
judiciary we must blame Congress and the 
people of the states the more. They are: 
(1) The Income Tax Decision; (2) The 
Railroad Rate Decisions, holding that the 
state legislatures could not destroy property 
by reducing railroad rates below the point 
of a fair return; (3) the granting of in- 
juncticns in labor disputes; (4) the un- 
satisfactory results from the decisions in 
the Northern Securities, the Standard Oil 
and the Tobacco Trust cases; and lastly 
and most important, the constitutional de- 
cisions holding acts of the legislatures of 
the states void, as in the celebrated bake- 
shop case. 

The wrongs flowing from these classes 
of decisions cannot be righted by the recall, 
and they are not sufficiently serious to 
warrant the destruction of our judicial sys- 
tem. Every real wrong growing out of any 
of these decisions could have been, and 
can now be easily and speedily remedied, 
cither by an Act of Congress, or by a 
constitutional amendment to the state or 
federal constitution. 

To recall a decision which has declared 
an act of the legislature void, is to reverse, 
by popular vote, the judgment of the court, 
thus holding the act valid and giving a 
money judgment in favor of the party who 
lost in the court. Therefore, the plan is to 
have the whole people, by a popular vote, 
on an appeal to them from the courts, give 
a money judgment or impose a fine or im- 
prisonment. Hence, at the very threshold, 
the plan adds another burden on litigants, 





—a delay by giving another appeal to those 
already existing. If one side may appeal 
when the law is held void, then the other 
side may appeal when the law is held valid. 
The fundamental principle of equal rights 
and the equal protection of the laws, a 
principle that is older than constitutions, 
demands that if one party have a right of 
appeal to the people from the courts, the 
other party must also have the same right. 
Hence the addition of the scheme of the re- 
call of decisions to any constitution adds 
from six months to five years delay to every 
law-suit in which the constitutionality of a 
statute is involved. In the case of State v. 
Handlin, 27 Ark. Law Reporter, 411, the 
constitutionality of the inheritance tax law 
of Arkansas was drawn in question. The 
act was upheld, thus sustaining a source of 
revenue for the state. If the recall of de- 
cisions had existed in Arkansas, all heirs, 
legatees and other beneficiaries from the 
estates of deceased persons would have ap- 
pealed from the court to the people and the 
case would now be before the people for 
decision, its constitutionality depending up- 
on whether a majority of the voters are 
heirs and legatees or non-heirs and non- 
legatees. Every heir and every beneficiary 
of an estate who is a qualified elector would 
vote on this constitutional question in ac- 
cordance with his financial interest, thus be- 
coming the judge and jury in his own case, 
thus establishing a vicious system which is 
contrary to natural justice. 


But the advocates of the recall of deci- 
sions say that this is an extreme view and 
that it will not be used in ordinary suits 
between individuals. It will be so used, be- 
cause ninety-nine hundredths of all constitu- 
tional questions arise only in ordinary suits 
between individuals, wherein one party 
seeks to recover a money judgment against 
the other. 


The recall of decisions is nothing more 
nor less than an abrogation of the constitu- 
tion. It is government without any con- 
stitution. Hence, it is a plain, undisguised 
assault upon government by written consti- 
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tution. It provides a method of amending 
the constitution contrary to the very in- 
strument itself, and thus invites a people 
to violate their own organic law, and thus 
weakens the respect for law. It is not in- 
tended by this to say that a constitution is 
too sacred to be changed, but it is intended 
to say that a constitution in so far as it 
protects human rights and preserves the 
blessings of life, liberty and property, thus 
affording a sound and stable government 
for a great and free people, should not be 
utterly destroyed by a scheme that appeals 
to the passions and prejudices of the peo- 
ple. As such a scheme destroys the con- 
stitution, it in effect destroys the judiciarv 
and leaves the government in the hands of 
ambitious executives and accommodating 
legislative assemblies, or the people led by 
a national hero. 

It adds no weight to the theory to say 
that the recall enables the people to govern 
themselves, and that the people have a right 
to rule. The people do govern themselves, 
and do have a right to rule, and are doing 
so. Pleasing as it may appear to a part of 
the electorate to be told that they are to 
become the supreme judges in all cases, and 
that they are to rule and govern themselves, 
a thing which they are already doing, the 
wise ones will not fail to see the poison in 
the offered cup. 

The cry that the people must rule has 
been heard before. It was the. cry that 
brought to ruin the first French Republic. 
In the National Convention which had re- 
placed the old French Monarchy, Couthon, 
the friend of Robespierre, while concealing 
the real designs of the leaders and denounc- 
ing the personal rule, said: “But I have 
heard, not without horror, some speak of 
dictatorship triumvirate, protectorate. The 
minds of the people must be set at rest; 
we must solemnly declare their sovereignty, 
their entire sovereignty, and invoke execre- 
tion equally upon royalty, dictatorship, and 
every kind of personal rule which would 
tend to modify that sovereignty.” This 
declaration wads followed by the horrors of 
the French Revolution, and the establish- 





ment of an empire governed by personal 
rule, destroying the freedom of the people. 

With such a system, as the recall of de- 
cisions, the judges would forget that there 
was a constitution, and they would be found 
ascertaining in some way, unknown to the 
law, the prevailing morality and the pre- 
ponderant opinion of the people, holding a 
law valid or invalid as they might believe 
the people thought. Hence the minds of 
the judges would be put to work to ascer- 
tain the views of the electorate rather than 
‘base their rulings upon sound principles of 
justice and constitutional law. Every hon- 
est and upright judge believing his opinion 
to be sound, would want it sustained, and 
being human, his mind under such a system 
would necessarily make some effort to 
ascertain what the people thought rather 
than what the law is, thus making political 
trimmers of all judges. 

The absurdity of the recall of decisions 
is made more apparent when any effort is 
made to put the idea in concrete form. Here 
is the idea from a New York lawyer as it 
appears in a recent number of the Review 
of Reviews, (May, 1912). Notice its clear- 
ness (!) and perspicuity: “After the court 
of last resort shall have held to be uncon- 
stitutional as contravening the guarantees 
of the inviolability of private property or 
individual liberty, an act of the legislature 
intended for the general welfare, the peo- 
ple may, at the second annual general elec- 
tion thereafter held, or at a special election 
duly called, by vote determine whether such 
act or similar future legislation, otherwise 
properly drawn, shall or shall not be con- 
sidered in its general nature contrary to 
such guarantee.” That in concrete form 
is the recall of decisions. It requires only a 
casual study of that amendment to convince 
any unbiased student of governmental prob- 
lems, that the whole idea of recall of de- 
cisions is a fallacy of the purest type. In 
the popular language of the day, it is a gold 
brick of the most alluringly deceptive kind. 

The advocates of the recall are an amend- 
ment to the state constitution, knowing that 
such an amendment to that constitution 
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will not give any relief, since if the work- 
man’s compensation laws and other laws 
intending t6 right social wrongs and in- 
dustrial injustice are void because they 
“contravene the inviolability” of life, lib- 
erty or property, then they are void be- 
cause in conflict with the National Constitu- 
tion, and any offer to cure the wrong by an 
amendment to the State Constitution is to 
offer a stone when labor demands bread. 

An examination of the cases criticised, 
illustrates this. Take the case of People 
v. Williams, decided in 1907. The de- 
fendant was charged with a misdemeanor 
by permitting a woman to work in his 
factory between the hours of nine o’clock 
p. m. and six o’clock a. m. The law of 
New York, which prohibited the employ- 
ment of females, regardless of age, in fac- 
tories, between the hours named, was held 
void because it infringed the liberty of con- 
tract clause of the state constitution, the 
court holding that the act did not limit 
the hours of labor of women, but merely 
prohibited their working between certain 
hours. The fault lay with the legislature 
in passing a clumsy law. If the law had 
limited the hours of labor for women, it 
would have been upheld as the Supreme 
Court of the United States upheld the Utah 
Mining law,? which limited the hours of 
labor of miners to eight hours per day, and 
as the same court also upheld the law of 
Oregon, which limited the hours of labor 
of women in laundries to ten hours per 
day.* 
Court of the United States demonstrate 
that the states may pass proper laws for 
the protection of the working classes and 
the improvement of labor conditions. 

This Williams case, above cited, was de- 
cided by the Court of Appeals of New 
York, in 1907, and the Oregon law, limiting 
the hours of labor of women in laundries, 
was upheld by the Supreme Court of the 
United States, in February, 1908, that court 
holding that the law was a proper exercise 

(1) 


(2) 
(3) 


189 N. Y. Rep. 131. 
Holden v. Hordy, 169 U. S. 366. 
Muller y. Oregon, 208 U. S. 412. 


These decisions by the Supreme ; 


of the police power. In that decision by 
the Supreme Court of the United States 
the remedy of the people of New York is 
plainly pointed out, to-wit, the passing of 
a law like that of Oregon. This could 
have been done before the close of the year, 
1908. 

If the Williams decision was so destruc- 
tive of human rights, and so disastrous to 
real reforms in labor conditions, it is pass- 
ing strange that the “statesmen” and poli- 
ticians who are building a structure of po- 
litical power ostensibly to right social 
wrongs and industrial injustice, should 
have permitted these wrongs to continue 
more than four years unrelieved, when a 
speedy remedy was so easily within reach. | 
Have they ever made any effort whatever 
to have the legislature of New York pass 
the necessary law to remedy the evil of 
the Williams case? None whatever, and 
yet as is shown in the Oregon case, the 
remedy is as simple and open as the noon- 
day sun. Is there any good reason why the 
open, plain and real remedy should be 
neglected, and the energies of these leaders 
be spent in the abuse of the courts? The 
only reason is that to apply the remedy 
would kill the goose that lays the golden 
egg of political agitation and power. 


After four years of fruitless agitation 
over a decision whose evil could have been 
cured in six months or less, as a remedy it 
is now proposed to recall such decisions 
and hold the law valid, thus wasting from 
three to five years during which there is 
much suffering for the masses and vote- 
getting for the statesmen. If a case like 
the Williams case is reversed under this 
scheme, it necessarily means the conviction 
by popular vote of the defendant and the 
assessment of a fine or money judgment or 
imprisonment, or both. Such a fine or im- 
prisonment by popular vote is making an 
act a crime, which was not a crime, when 
done; and hence the recall of such a de- 
cision is an ex post facto law, and void be- 
cause prohibited by the national constitu- 
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The same is true of the Lochner case,* 
which is better known as the bake-shop 
decision, which caused Mr. Roosevelt to 
charge that courts were steeped in outworn 
philosophy, and that they upheld “fester- 
ing” wrongs, and were bulwarks of priv- 
ilege, in which case the law was upheld 
by the New York Court of Appeals, which 
decision was reversed by the Supreme Court 
of the United States,® the latter court hold- 
ing the law void; and also the Ives case,® in 
which the workmen’s compensation law of 
New York was held invalid by the New 
York court, because in conflict with the 
state constitution. These are the cases 
which the opponents of stable constitutional 
government say have made the recall of 
decisions necessary. 

These cases illustrate the folly and de- 
ception of the recall of decisions. If these 
laws are void because they violate the con- 
stitutional guaranty of life, liberty and 
property, they are not only in conflict with 
the state constitution, but with the national 
constitution also. The constitutional guar- 
anty of life, liberty and property is in most 
all the state constitutions, but the supreme 
law of the land on that subject is found in 
the Constitution of the United States. That 
instrument says: “No state shall make or 
enforce any law which shall abridge the 
privileges or immunities of citizens of the 
United States, nor shall any state deprive 
any pers6n of life, liberty or property with- 
out due process of law, nor deny to any 
person within its jurisdiction the equal pro- 
tection of the laws.” 

In this Ives case,” the workman’s com- 
pensation law was held void because in 
conflict with the state constitution, although 
the court stated in the opinion that the 
law was in conflict with the national con- 
stitution also. A contrary conclusion was 
reached by the Supreme Courts of Wiscon- 
sin, ‘Washington® and Massachusetts.’° 

(4) 177 N. ¥. 145. 

(5) 198 U.S 45. 

(6) Ives v,5. B. Ry. Co., 94 N. E. 431. 

(7) 94 N."E. 431, 

(8) Borgin v. Falk Co., 133 N. W. 209. 


(9) State v. Clausony 117 Pac. 110. 
(10) In re Opinion of Justices, 96 N. E. 308. 





Applying the same principlé of constitu- 
tional law, it may be, as was indicated in 
the Ives case, that these workmen’s com- 
pensation laws are in conflict with the na- 
tional constitution—especially so if they are 
compulsory. If in conflict with the na- 
tional constitution, an amendment to the 
state constitution gives necessarily no val- 
idity to them. When the Ives case was 
decided, early in 1911, some political 
“statesmen” in New York began a move- 
ment to amend the constitution of that state 
so as to authorize the enactment of a work- 
man’s compensation law. <A proposal for 
such amendment was introduced at Albany, 
and although sixteen months have passed— 
months of social injustice and “festering 
wrongs,” the amendment seems to be in 
the same condition as when first laid before 
the assembly, when one month would be 
more time than was necessary if the people 
were actually demanding such an amend- 
ment. 


If the workman’s compensation law of 
New York is in conflict with the Constitu- 
tion of the United States as the Court of 
Appeals of New York actually decided, 
though the. court’s opinion was ultimately 
grounded on the state constitution, the 
amendment to the state constitution or the 
recall of the decision would be valueless, 
and worse. It would deceive the honest 
reformers who believe they were getting a 
valid law. No amendment to a state con- 
stitution or recall of a state decision can 
amend the national constitution. That can 
only be done by three-fourths of all the 
states. Hence the recall of decisions by the 
vote of the people of the state, as applied 
to such questions, is a delusion and a snare. 
It may secure votes, but in return the 
oppressed toiler gets nothing. He. still 
makes brick without straw. The remedy, 
therefore, is not to amend the state con- 
stitution or recall state decisions, but to 
amend the Constitution of the United 


States, authorizing the states to pass the 
necessary laws for the protection of the 
laboring classes; and this cannot be done 
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by the recall of decisions in a single state. 
If the state constitutions prohibit such laws, 
they too may be amended. This does not 
mean opposition to workman’s compensa- 
tion laws. It simply means that such laws 
should be adopted in a constitutional way 
and after careful study and mature de- 
liberation. 


Philosophically considered, the recall of 
decisions is unwise because it is the making 
of a law by the exercise of the judicial 
power in government. Conceding that the 
people have the absolute right to lodge the 
judicial power wherever they please, yet the 
experience of all great nations teaches that 
it is unwise to make laws by the exercise 
of the judicial power. No great nation has 
ever existed for long in which the judicial 
power made the laws. Under such a system 
the ruling power soon absorbs every other, 
and despotism follows. 


It is true that the people rule and that 
they make and unmake constitutions at will. 
They make constitutions by selecting their 
wisest and best men as delegates to a con- 
vention, where the constitution is framed 
and afterwards submitted to the people for 
rejection or adoption. In that way con- 
stitutions are made without appealing to 
class hatred and prejudice and personal in- 
terest. In the practical operation of a re- 
call of decisions, constitutional and sound 
governmental principles will not be studied, 
will be lost sight of in the turmoil and con- 
flict over the justice or injustice of the 
particular decision. 


Take the Ives case again. The concrete 
question before the voters would be: Shall 
the widow and children recover for the hus- 
band and father’s death? The voters would 
be divided into two classes on nearly all 
propositions,—the employers and the em- 
ployed. Class hatred and feeling would 
be aroused to the danger point. ‘The at- 
torneys who won and lost a case before the 
courts would feel compelled to take the 
hustings in their clients’ behalf. The clients 
would be compelled to bear great expense 





in printing and in circulating elaborate. 
briefs to show the justice of their causes, 
If this expense should not be upon the 
litigants, would the state bear the same? 
Would the counties or the municipalities 
be responsible for printing the arguments 
and the literature to be circulated among 
the people? It is idle to say that no such 
printed arguments and information would 
be neecssary. The courts find it necessary 
to have the arguments printed and usually 
oral arguments are made, and these argu- 
ments are necessary in order that the court 
may properly pass upon the questions. The 
judges are trained students of legal prob- 
lems. Notwithstanding that, they require 
printed and oral arguments in order to 
aid them in coming to correct conclusions 
on difficult legal problems. Therefore, the 
elector who suddenly finds himself burden- 
ed with intricate constitutional questions, 
will necessarily need learned arguments. 
These arguments cannot be made, and print- 
ed, without great expense. In addition to 
that, the judges themselves, having cone 
fidence in the correctness of their de- 
cisions, would necessarily be drawn into the 
fight. The questioned decision might af- 
fect one county or two counties, or it might 
affect the entire state. A decision that 
would advantage one county, would injure 
another. Hence the different parts of the 
state would be arrayed, one against the 
other. In addition to that, different states 
would recall different decisions. ‘A deci- 
sion that would be satisfactory to a manu- 
facturing community would be unsatisfac- 
tory to an agricultural community. Min- 
ing districts would also have different views. 
The result would be that uniformity of 
laws would be utterly destroyed. 

In the United States, one of the most 
unsatisfactory conditions in the adminis- 
tration of justice is the conflict in state 
laws, and the conflict between state laws 
and the laws of the United States. This 
conflict is one of the evils of American 
jurisprudence. All true reformers in mod- 
ern times have sought to remove this con- 
flict. For many years there has been a 
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well directed and successful movement, 
looking to uniformity of laws among the 
states and the nation. ‘The introduction of 
the recall of decisions will render value- 
less years of effort of true reformers along 
these lines, 

In this connection also, attention is called 
to Section 1 of Article 4 of the Constitu- 
tion of the United States, which provides 
that full faith and credit shall be given in 
each state to the public acts, records and 
judicial proceedings of every other state. 
As the recall of a decision is an appeal 
from a judicial proceeding, it necessarily 
follows that the recall is itself a judicial 
proceedings. Will the states under this pro- 
vision of the constitution be compelled to 
recognize the validity of the judgments ren- 
dered by a recall of decisions? 

It is easy also to see that international 
questions of supreme importance may be 
brought forth by the recall of a decision. 
Controversies may be brought out by the 
local recall of a decision, which contro- 
versies can only be settled by diplomacy or 
by a resort to war. This serious danger is 
illustrated in the school question, which 
arose in California. Suppose the State of 
California, as it did, should pass a law re- 
quiring separate schools for children of the 
white and yellow races. Suppose there ex- 
isted between Japan and the United States 
a treaty guaranteeing to the children of 
Japan equal school rights to the children 
of the various states of the United States. 
The passage of the state law brings into 
question the validity of the state law and 
the treaty. Suppose the State Supreme 
Court of California holds the law of Cali- 
fornia invalid, and upholds the treaty. The 
state legislature has passed the law in the 
exercise of its police power. The decision 
declaring the law invalid would be a 
declaration that the state did not have the 
right under the police power to pass a law 
in conflict with the national treaty. Un- 
der the recall: of decisions those who favor- 
ed the separagion of the children of the two 
races would have the right to appeal from 
the decision of the State Supreme Court 





by a recall of this decision. It will be at 
once seen that international conflicts and 
difficulties and war might be the result. 
The danger of such a situation was illus- 


.trated not long since in the troubles that 


grew up over this very law, excluding Jap- 
anese children from the California white 
schools. 

Lastly, one of the most serious objec- 
tions to a recall of decisions, and which 
has been suggested above, is that it means 
an assault upon the courts. This same in- 
ternational trouble, or possibility of trouble, 
is illustrated in the condition of our own 
country, following the successful termina- 
tion of our war of revolution. In_ the 
treaty between this country and Great 
Britain, it was provided that the debts due 
British subjects should be paid. The en- 
forcement of those debts in the courts 
brought forth a storm of abuse against the 
courts, and caused the enactment of many 
laws, the enforcement of which would have 
brought on another war with Great Britain, 
and with other nations whose citizens owned 
debts against the citizens of this country. 

James B. McDonoucu. 

Ft. Smith, Ark. 








MASTER AND SERVANT ‘LIABILITY 





STOWE v. MORRIS. 





Court of Appeals of Kentucky. March 6, 


1912. 





144 S. W. 52. 





Where defendant bought an automobile for 
the comfort and pleasure of his family, his son 
being authorized to use it at any time for such 
purpose, the son, in taking it out for the pleas- 
ure of himself and sister, with whom were some 
friends, was a servant or agent of defendant, 
not performing an independent service of his 
own, but the business of defendant, making de- 
fendant liable for his negligence in driving it. 





WINN, J.: The appellee, Houston Morris, 
a child some 12 years of age, in June, 1910, 
while riding a bicycle, was run down and 
dragged by an automobile, the property of 
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k. T. Stowe. Both the child’s legs were bro- 
ken, and other injuries were inflicted on him. 
To recover damages, he brought his action 
against the owner of the automobile. The 
jury brought in a verdict in the child’s favor 
for $2,000, and from the judgment on the ver- 
dict this appeal is prosecuted. 

It suffices to say that there was sufficient 
evidence before the jury to take the case to 
them upon the question of the negligence of 
the driver of the automobile. No serious 
complaint is made upon this feature of the 
case; nor is it seriously contended that the 
damages were excessive, or that there was 
any error in the admission or rejection of 
testimony. There is but one question of con- 
sequence in the record, and we proceed di- 
rectly to its discussion. 

The car, at the time of the accident, was 
driven by Robert Stowe, the 18-year-old son 
of the appellant. With him in the car were 
his sister, Miss Kathleen Stowe, a Miss 
Henry, who was his first cousin, and a couple 
of other young ladies, who were friends of 
his sister. Young Mr. Stowe was a deputy 
in the office of his father, who was the county 
clerk of Christian county; but on the day of 
the accident young Stowe had been to the of- 
fice, and finding nothing to do had left with- 
out seeing his father. Indeed, he had not seen 
him at all on that day, as the young man did 
not arise for breakfast. The father gave him 
no orders about the use of the car on that 
day; nor had anything passed between them 
on that day as to the son’s permission or 
right to use it. He went for the car of his 
own volition, and at his suggestion his sister 
and the other young ladies arranged for and 
went on the ride with him. The car was kept 
by the father for the comfort and pleasure 
of his family, including his son and daughter. 
They had the right to use it as often as they 
liked. The father knew how to run the car; 
but the son generally acted as the driver. The 
son himself testified that he took his sister 
driving when he felt like it, and when he did 
not feel like it his father drove the machine; 
that he took her driving when he wanted to; 
that he took his mother if she wanted to go; 
and that the machine was used by the fam- 
ily for the pleasure of the family. The father 
testified that the young man operated the 
ear with his permission, and had the author- 
ity and right to use it when he wanted to; 
that his daughter had the like right; and that 
it was used as a family vehicle. This brief 
statement gives a fairly clear understanding 
of the ownership of the car, its uses, and the 





relationship of the parties to it, and of the fa- 
ther and son to each other in the use of the 
car. This brings us to the question in the 
case, i. e., was the son, under the facts stated 
and at the time of the injury, a servant or 
agent of the appellant? If he was, his father 
is liable. If he was not, his father is not 
liable. 

In the first place, it may be said that a con- 
siderable part of the discussion of counsel is 
addressed to the idea that, even though the 
son were generally the agent or servant of 
the father in the‘operation of the car, the 
father is not liable under the facts stated 
here, because the son was engaged at the time 
in an enterprise of his own—the seeking and 
giving of pleasure to himself, his sister, and 
their friends, upon an excursion of his own—in 
which the father had no interest, and which 
was not in the line or scope of the son’s em- 
ployment. The question ordinarily is a vital. 
one in cases of this character; but it is of no 
consequence here. For the only ground upon 
which the father can be held answerable for 
this act of his son excludes the idea of an in- 
dependent venture, under the facts detailed. 
That ground is, as contended for by the ap- 
pellee, that the machine was bought and op- 
erated for the pleasure of the family; that, 
at the time of the accident, the son was en- 
gaged in carrying out the general purpose for 
which the machine was bought and _ kept; 
and that, as he took it out at the time in 
pursuance of general authority, from his fa- 
ther to take it when he pleased, for the~pleas- 
ure of the family and himself as a member 
of it—the purpose for which it had been 
bought—he was engaged in the execution of 
his father’s business, i. e., the supplying of 
recreation to the members of the father’s 
family. 

In order that our statement may be clear, 
we again repeat that this is the only basis 
upon which it is possible to predicate the 
recovery against the father in the case at 
bar; for it is established generally that the 
father is not liable for the torts of the son, 
committed without his knowledge or author- 
ity, express or implied. Nor is it charged in 
the present case that the father had turned 
the son loose with a dangerous agency, so 
that the question of whether that state of 


fact, if proven, would have rendered the 
father liable is not before us. There is the 
single question stated. We find that the 


principle has been a good deal discussed in 
the different states within the few years 
that motor vehicles have been in‘current use. 
The courts are not in harmony. The ques- 
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tion is largely a new one in Kentucky; and 
we have endeavored to arrive at a correct 
answer, based upon precedent and upon the 
general principles of law which -affect or are 
ancillary to a just exposition of the law. 
The spirit of our determination, it may be 
remarked, is founded upon a Kentucky case, 
which, though cited but rarely in later Ken- 
tucky cases, has been largely cited in the 
eases from other states, in the text-books, 
and in the general authority upon the subject. 
The case is that of Lashbrook v. Patten, 1 
Duy. 317. In this case the appellant’s minor 
son, whilst driving, with his father’s approba- 
tion, the latter’s carriage and team, convey- 
ing the son’s two sisters to a picnic, negli- 
gently ran against the carriage of another. An 
action was brought against the father for the 
damage. This court said that “‘the son must 
be regarded as in the father’s employment, 
discharging a duty usually performed by a 
slave, and therefore must, for the purposes of 
this suit, be regarded as his father’s servant.” 
The opinion commented upon the fact that the 
occupants of the carriage were the members 
of the father’s family, and that the journey 
to the picnic, which, of course, was purely in 
the pursuit of pleasure, was undertaken with 
the father’s approbation. In the case at bar, 
the journey was a journey in pursuit of pleas- 
ure, of which at least two members of the fa- 
ther’s family were the beneficiaries. There 
had been, it is true, no express consent for 
the particular journey, but the consent was 
broader; for it was a consent so general as 
that it embraced any time and any journey 
for which the pleasure-seeking young mem- 
bers of the family might see fit to use the 
car. In consonance with the Kentucky au- 
thority named, enlarging the discussion and 
applying the same principles to the modern 
automobile, instead of the carriage, the case 
of Daly v. Maxwell et al., 152 Mo. App. 415, 
133 S. W. 351, decided in January, 1911, upon 
facts largely similar to those proven in the 
case at bar, establishes the liability of the fa- 
ther. It is interesting to observe the facts in 
that case and the conclusions reached, as a 
growth from the Kentucky case. Mr. Max- 
well relied upon his son, a boy of 16, to per- 
form the duties of chauffeur to the family. At 
the time of the accident from which arose that 
litigation, the son had asked and obtained 
the consent of the elder Maxwell to take 
some of his young friends—three girls and a 
boy—automobile riding. It was the  boy’s 
party, and the father had naught to do with 
it, except to give his consent to the use of 
the car for the pleasure of his son and his 





son’s friends. The father’s liability was made 
to turn upon the precise question that we 
have named as the single vital question in 
this case. The opinion first remarked the en- 
tire accord of authority that the owner of a 
car cannot be held liable in his absence, ex- 
cept that it be shown that the person in charge 
of the car not only was the owner’s servant, 
but was engaged at the time in his business 
as well. The opinion then sets out the rule 
so aptly that we quote from it somewhat at 
length as an expression of the view which we 
have reached as the proper view. It says: 


“Should we regard the relationship  be- 
tween the two defendants merely as that of 
owner and chauffeur—master and servant— 
the owner should not be held liable for the 
negligence of the chauffeur, since the evidence 
shows beyond question that the latter was 
using the machine merely for his own pleas- 
ure. But Ernest (the son) was more than a 
mere chauffeur. He was the minor son of the 
owner, and was using the car for his own 
pleasure, it is true, but with the permission 
of his father, and for one of the very uses 
for which his father kept the vehicle. The 
evidence discloses that the machine was de- 
voted to the use of the family of which Er- 
nest was a member. It was a pleasure vehicle, 
and, when used for the pleasure of one of the 
minor children of the owner, how can it be 
said that it was not being used on business 
of the owner? It is the practice of parents 
to provide their children healthful and inno- 
cent amusements and recreations; and cer- 
tainly it is as much the business of parentag 
to supervise and control the pleasures of their 
children as it is to give them nurture and 
education. Had Ernest been taking his moth- 
er for a pleasure ride, instead of taking some 
of his young friends, no one would contend 
that he was not on his father’s business; or, 
had he been using the car on an errand of his 
own, such as shopping for himself, or going 
to school, he would have been on his father’s 
business, since it was the duty of his father to 
support and educate him. The rule that a 
father is not liable for the torts of his minor 
child applies only to cases where the tort is 
committed without the consent of the parent, 
and without the scope of any duty he owes his 
child. We conclude that, in running the car 
with the consent of his father and within the 
scope of family uses, Ernest was the agent and 
servant of his father.” 

So, in the case at bar, the father had pro- 
vided his family with this car as a means of 
recreation and amusement; and the son, in 
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the use of the car for that purpose, was not 
performing an independent service of his own, 
but was carrying out what, within the spirit 
of the matter, was the business of the father. 

The case of Moon vy. Matthews, 227 Pa. 448, 
76 Atl, 219, 29 L. R. A. (N. 8.) 856, 1386 Am. 
St. Rep. 902, is in point. In that case the 
chauffeur, under the direction of defendant’s 
sister, who made her home with him as a 
member of his family, had taken the car, and 
was driving his sister with some of her 
guests, entirely without the knowledge of the 
owner. It was remarked that the occupants 
of the car were the defendant’s friends and 
guests of his sister, and that the errand upon 
which the car was taken was entirely proper 
and fitting in itself. The master was held li- 
able. There is other general authority to sus- 
tain the same position; but the quotation made 
from Daily v. Maxwell is so excellent and ex- 
ponent of our view that we do not enlarge up- 
on the authorities. 


It is true that there is authority of a most 
excellent character in direct conflict with the 
views which we have set out. Notable among 
the cases are those of Doran v. Thomsen, 76 
N. J. Law, 754, 71 Atl. 296, 19 L. R. A. (N. S.) 
335, 131 Am. St. Rep. 677, and Maher v. Bene- 
dict, 123 App. Div. 579, 108 N. Y. Supp. 228; 
but the conclusion reached by us is sustained 
both by the case of Lashbrook vy. Patten, from 
this court; and by what we believe to be the 
sounder argument. It is not necessary to pro- 
tract this discussion of the law by any general 
consideration of the elementary 
whether contractual or from custom, which 
create the relation of master and servant, nor 
to discuss the general but well-settled liability 
of the master for the servant’s negligence 
whilst in the furtherance of the master’s busi- 
ness. 

For the reasons given, the judgment of the 
trial court is affirmed. 


Note.—Responsibility of Head of Family for 
Negligence of Member in Use of Automobile.— 
There are not a great abundance of cases on the 
narrow question here treated, but they appear in- 
teresting as an extension or not, accordingly as 
decided, of the doctrine of respondeat superior. 
Before the advent of the automobile one’s effort 
to supply his household with means of locomotion 
was not thought, even remotely, to involve this 
principle, but that now it may, seems a not wholly 
unreasonable contention. 

The principal case resembles closely that of 
Smith v. Jordan, 97 N. E. 761, decided by Su- 
preme Judicial Court of Massachusetts, where, as 
in it, the father, as defendant, was held liable. 
But it is not necessarily to be inferred that had 
the facts been precisely the same as in the prin- 
cipal case, the result would have been the same. 


principles, - 





Thus in the Massachusets case a father pur- 
chased an automobile for the use of his family 
and his minor son was the only member of the 
family licensed to operate it. The wife had 
permission to use it at her pleasure and the son 
was expected to obey any request of his mother 
to take her out in the car. Plaintiff was injured 
by the son’s negligence when he was taking his 
mother out, at her request. The court said: “If, 
instead of hiring a stranger, the father chose 
to have the same work performed by his minor 
son, to whose time and services he was entitled 
as a matter of law, it could not be ruled as a 
matter of law that a jury might not find the. 
business to be that of the father. This is not a 
case of mere permissive use of the father’s vehicle 
by the son for his own pleasure.” This author- 
ity, therefore, might even be deemed against, 
rather than in support, of the principal case, espec- 
ially when it was stated in another part of the 
opinion; “If the act is not done by the son in 
furtherance of the father’s business but in per- 
formance of some independent design of his own, 
the father is not liable.” Liability was placed 
merely on the fact that there was room in the 
evidence for the jury to find that a request by 
defendant’s wife was equivalent to direction by 
him for his son, as his hired man, to perform for 
him a service. 

The principal case, however, comes quite close 
to the distinction made in the Massachusetts case, 
in that it might be considered the business of 
the head of a family that his son for the pleas- 
ure of his daughter and her guests should use 
his car. Suppose the daughter were using the 
automobile driven by the son upon advice of a 
physician, for her health, and then there would be 
little doubt on the subject. Or suppose the father 
cirected a minor son to use it for the benefit of 
his own health. This reasoning might be pro- 
ceeded with to make the border line between 
liability and non-liability exceedingly dim in jur- 
isdictions where it takes very little of fact to 
carry a case to a jury. If a father tells his 
minor son he may use a machine potentially dan- 
gerous to others at his own sweet will, it might 
look like a refinement to say he is not respon- 
sible, because that machine is not, inherently, a 
menace to life. 

The case of Doran v. Thomsen, 76 N. J. Le 
754, 71 Atl. 296, 19 L. R. A. (N. S.) 335, 131 Am. 
St. Rep. 677, which the principal case states to be 
in direct opposition to its conclusion, argues the 
matter upon the question of an automobile not 
being a dangerous machine or agency placed in 
the hands of an inexperienced or incompetent 
person, the owner’s daughter. It first however 
disposed, to its own satisfaction, of the proposi- 
tion that the daughter was not the owner’s ser- 
vant where she was merely permited to use the 
car at her own pleasure. It says “there was no 
express authority for the daughter to take the 
vehicle on the occasion of the accident, nor can 
we perceive that, by necessary implication, her 
use of it for her own purposes was within the 
line of her duty under her assumed implied 
employment.” ) 

It does not seem to us that this is altogether a 
fair way of stating the matter. For instance, the 
lower court which was reversed, instructed that: 
“If she took that machine in pursuance of a gen- 
eral authority of her father to take it whenever 
she pleased for the pleasure of her family and 
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for her own pleasure, for the purpose for which 
the master bought it, for the purpose for which 
her father owned it, for the purpose for which 
he expected her to operate it, then she was the 
servant of her father.” This was held error, not 
because there was no evidence to support such an 
instruction, if it was good law, but because per- 
missive use could not create the relation of mas- 
ter and servant. By the same token, however, 
if the owner had a regularly employed chauffeur, 
whom the daughter at her own pleasure, by per- 
mission of the owner, could direct to take her 
out, the owner could not be held responsible, a 
conclusion few would agree to. What we quote 
above from Smith v. Jordan as to the owner’s 
son would here seem appropriate, with slight 
variation in expression. 

The New Jersey court also seems to us in the 
quotation we make to allow greatly less to juries 
in what may be deemed mixed questions of law 
and fact than is by the majority of American 
courts accorded. 

Furthermore, some inference ought to be gath- 
ered, in the way of fact for a jury to pass upon, 
from regulations requiring all drivers of automo- 
biles to be licensed. Though an automobile be 
not considered a dangerous machine, it is, where 
only a licensed person may operate one, in a 
different class from vehicles drawn by horses, 
according to public policy. Besides permission by 
a father for his minor child to procure a license 
is some evidence of authority by him to use a 
machine, and if the license is because of his 
ownership of a machine, implied authority ought 
to be as good as express. 

That license cuts some figure in these cases is 
to be inferred from the case of Shepard v. Ja- 
cobs, 204 Mass. 110, 90 N. E. 392, 134 Am. St. 
Rep. 648, where it was held that the owner who 
lends it with a licensed chauffeur in charge, for 
a specified amount for two days, the chauffeur to 
act under directions of the hirer, the owner is 
responsible for injury to third persons caused by 
the chauffeur’s negligence. It was said: “The 
management of an automobile properly can be 
trusted only to a skilled expert. The law will not 
permit such a vehicle to be run in the streets ex- 
cept by a licensed chauffeur of approved com- 
petency.” 

Therefore if there is a license law as to drivers 
of automobiles, an owner should be liable, if he 
authorizes his minor child to operate one without 
a license, and, if he consents to a child obtaining 
a license to use an automobile as a member of 
his family, there is enough for a jury to pass 
upon. Certainly, if the use was to be beneficial 
to the child, as say for his health, the parent 
ought to be responsible, and it is no great step 
further to say, so also, if for recreation. 

The case of Maher v. Benedict, 108 N. Y. 
Supp. 228, 123 App. Div. 579, also cited as op- 
posed authority, showed a dissent by one of four 
judges but without opinion. This case was dis- 
cussed on very meager evidence. The son of de- 
fendant, who drove the machine, testified merely 
to his father’s ownership, and that he was using 
it without his father’s knowledge or direction 
and that he was about his own business at the 
time. His father admitted that he had told his 
son at breakfast that it was not a fit day to drive 
the car. It was said: “Liability cannot be cast 
upon the defendant because he owned the car, 
or because he permitted his son to drive the car 





whenever he wished to do so, (Cavanagh v. Dins- 
more, 12 Hun. 468), or because the driver was 
his son.” 

This case, therefore, was defective in not show- 
ing that the father had bought the car for family 
use, and the only authority cited was that of a 
case long prior to the use of automobiles. Had 
there been a showing as to the purpose for which 
the automobile was owned, the result might have 
been different. In other words, the New York 
case is slender authority. 

It seems to us, that the general rule of non- 
liability of a parent for the torts of his child 
cuts small figure in this question; that a strict 
rule of master and servant is not applicable, and 
that stress should not be greatly laid upon the 
rule of responsibility only from a danger- 
ous machine being placed in the hands of an 
incompetent person. An extension rather of the 
rule of respondeat superior would seem just. 
Here at least is an agency whose use the law 
does not permit in the streets except by one of 
“approved competency,’ and when one is main- 
tained for family use, that should be considered 
to be as much a use in the owner’s business, as 
is an auto truck in his commercial business. Third 
persons are affected in the like way, as if a paid 
chauffeur were driving it for family use and 
there being a substitute chauffeur should make 
no difference. 

We have confined our citation entirely to cases 
showing use of automobiles by members of a 
family as expressly or impliedly intended. 








CORAM NON JUDICE. 





THE RECALL OF JUDGES—A WARNING. 





The argument for the recall assumes that 
judges are only agents of the majority, and 
easily reaches the conclusion that when the 
agent fails to satisfy his principal he may 
rightly be recalled. The fallacy in the argu- 
ment is in the assumption that the judge is an 
agent. He is not an agent in any proper sénse 
of that word. He is not the agent of either 
party to a cause. He is not even the agent of 
both parties. If his duty were to trade and 
compromise between them he might be consid- 
ered the agent of both. But that is not his 
duty. His duty is to decide; it is not for him 
to please, nor seek to please, either party. It 
is his duty to decide the question between 
them as the law and the evidence may require. 

If judicial opinions are to be received at popu- 
lar elections, why should not judges be in- 
structed beforehand how to decide questions 
that are certain to arise? They would be sav- 
ed the possibility of making a mistake. If 
that is not to be done, the greatest jurist will 
be the one who shows himself most expert and 
nimble in keeping on the side of the majority. 

When the King asked Lord Coke how he 
would decide a certain question if it came be- 
fore him, he replied, “When that case arises I 
will decide it as shall befit a judge.” History 
has recorded the answer with a proud smile. 
When democracy asks that question of her 
judges shall they answer with less dignity and 
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self-respect than the chief justice of the Stu- 
arts? When Prince Hal struck the lord chief 
justice on the bench and went to jail for it, the 
King shed happy tears that he had a judge who 
dared administer the law even to the heir ap- 
parent, and that he had a son who in his sober 
second thought accepted the judgment of the 
law. 

In one respect the Roman tribunes perform- 
ed for the Roman people the office that our 
judges do for us—they had the power to veto 
laws that struck at fundamental rights. You 
remember that when the plebs were advised to 
do away with tribunes by those whose purpose 
had been thwarted by them, the tribunes re- 
called the people to their senses with a fable. 
Once upon a time. they said the wolves advised 
the sheep to get rid of their watchdogs, be- 
cause they interfered with the sheep going 
where they pleased and were really the only 
obstacle to a perfect understanding between 
the forest and the fold. When, afterwards, the 
people did give up their tribunes they lost 
their liberty. 

The proposal to recall judges for unpopular 
decisions is nothing else than a proposal to 
abolish courts. To abolish courts is to abolish 
freedom. However innocent the motives of 
those who propose the measure, no deadlier 
blow was ever aimed at the heart of human 
liberty than this. The people have only to un- 
derstand it to reject it. They are not ready to 
throw away the fruits of their long labors and 
unnumbered battles, labors endured and bat- 
tles waged for this very thing, that under the 
broad shield of a sacred and inviolable justice 
the weakest of most hated might rest secure 
in their liberty, their property, their lives. They 
will discover the tyrant under this flattering 
disguise. And in the end they will consign to 
obloquy the names of those who would have 
tempted them to their destruction. 

WENDELL P. STAFFORD. 

New York. 





FOREIGN OPINION ON RECALL OF JUDICIAL 
DECISIONS. 


“The rule of lawlessness, which is threaten- 
ing not only in England but the whole civiliz- 
ed world, has exhibited itself in the United 
States in a remarkable proposal, endorsed, un- 
fortunately, by the authority of ex-President 
Roosevelt, to submit the decisions of the Su- 
preme Court of the United States to popular 
vote. Anything more subversive of good gov- 
ernment cannot be conceived. It is notorious 
that certain American States have introduced 
what is known as the judicial recall, i. e., the 
power of the people on a kind of referendum 
to dismiss judges who have given unpopular 
decisions. That, surely, is bad enough, but the 
Radical proposal is now to submit to the arbi- 
trament of the people the decisions of the su- 
preme legal and constitutional authority of the 
whole Union, which has for a century carried 
out the function of preserving the fundamental 
principles of the Republic. We have seen in 
this century the growth of popular dissatisfac- 
tion at the conduct of the highest tribunals to- 
wards the great questions of Labor against 
Capital which are brought before them. In 
America, owing to the existence of huge trusts 


and the difficulty of controlling them by law, a 
similar dissatisfaction has been engendered, and 
it has been fanned by interested persons. But 
it is well-nigh universally recognized here that 
the only way cf remedying the supposed defects 
of judicial decision is by Parliamentary legis- 
lation. There is sufficient confidence in the 
Bench to ensure respect, if not approval. for 
its decisions; and there is sufficient trust in the 
legislature to insure that changes of the law 
shall be committed to it, and not to a popular 
vote. The law is necessarily conservative, and 
changes in it must follow gradually changes 
in economic conditions. In the United States, 
no doubt, the position is more complex; be- 
cause, on the one hand, of the much smaller 
confidence in the integrity and wisdom of the 
judiciary, and on the other hand because of the 
difficulty in changing the law, owing to the 
fixed Constitution. But the attempted solution 
by submitting judicial decisions to an inflamed 
and unskilled Court of Appeals cuts at the roots 
of law and order. Remove the authority of the 
courts and anarchy is enthroned.”—London Law 
Journal, 


THE RECALL AN ANCIENT INVENTION. 








William E. Johnson in the Chicago Tribune 
calls attention to the “Code of Hammurabi” 
two thousand two hundred and fifty years B. C. 
where the following section numbered five: 

“If a judge pronounces a judgment, -render 
a_decision, deliver a verdict duly signed and 
sealed, and afterwards alter his judgment, they 
shall call that judge to account for the altera- 
tion of the judgment which he had pronounced 
and he shall pay twelvefold the penalty which 
was in said judgment; and in the assembly they 
shall expel him from his seat of judgment, and 
he shall not return, and with the judges in a 
case he shall not take his seat,” would seem to 
show that the recall of judges was not a new 
experiment. Petitions for a rehearing would 
not have been in favor with Hammurabi. 
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HUMOR OF THE LAW. 


Sunday School Teacher: “Johnny, what ‘is 
the text from Judges?” 
Johnny: “I don’t believe in recalling the ju- 


diciary. mum.’—Brooklyn Life. 


“Senator, why don’t you unpack your trunk? 
You'll be in Washington for six years.” “I don’t 
know about that. My state has the récall.”— 
Louisville Courier-Journal. 


“Do you believe in the recall of public of- 
ficials.” 

“Sure. I can recall all the presidents we 
have had for forty years. But I can’t recall 
the vice-presidents.”—Houston Post. 


Between Lawyers—“I won’t defend a man 
whom I believe to be guilty.” 

“My boy, you mustn’t set your judgment up 
against that of the majority. I have defended 
plenty of men whom I believed to be guilty, but 
the jury decided otherwise.”—Louisville Courier 
Journal. 
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1. Arbitration and Award—Jurisdiction.—The 
court, in the absence of statute conferring the 
power, may not enter summary judgment on an 
arbitration and award arising by agreement in 
and not as incident to a pending suit.— 
Peele v. North & South Carolina Ry. Co., N. C., 
74 S. BE. 592 

2. Alteration of Instruments—Memorandum. 
—That the name of a subsequent purchaser ap- 
pears in the left hand corner of a mortgage note 
does not show an alteration of the note avail- 
able to the mortgagors; the appearance of the 
name in such place being consistent with a 
theory that it is a mere memorandum made by 
the payee.—Schafer v. Jackson, Iowa, 135 N. W. 
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3.——Stranger.—At law, the altera- 
tion of the date of a_ note is material; and when 
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made by one, not a stranger to the obligation, 
will avoid it as to parties not consenting there- 
to.—Bodine v. Berg, N. J., 82 A. 901. 


4. Attachment—Sealed Parcel.—A sheriff, 
who has levied a writ of attachment on a sealed 
porcel or locked safety deposit box belonging to 
defendant, may open the parcel or box to inven- 
tory the contents.—Tillinghast v. Johnson, R. 
I., 82 Atl, 842. 

; 5. Attorney and Client—Implied Authorityv.— 
The attorney for a judgment creditor has no 
implied authprity to assign the judgment.— 
Ritz v. Rea, Iowa, 135 N. W. 645. 

6. Bankruptey—Ancillary Receiver.—Where 
bankruptcy proceedings against a corporation 











were instituted in Massachusetts, an ancillary 
receiver appointed in New York, in the absence 
of any proceedings therefor in the domiciliary 
jurisdiction, would not be authorized to sell the 
bankrupt’s stock in New York.—In re Brockton 
Ideal Shoe Co., U. S. D. C., 194 Fed. 233. 





7. Commissioner.—Evidence of a  bank- 
rubt’s financial condition held property consid- 
ered by a commissioner in passing-on the bank- 
rupt’s honesty and good faith on an issue wheth- 
er assets had been unlawfully withheld.—In re 
Jablin, U. S. D. C., 194 Fed. 228. 


8. Discharge.—Motions for discharge of a 
receiver in involuntary proceedings and for an 
allowance for support of the bankrupt in a 
Sanitarium denied pending appeal from a de- 
cree dismissing the petition on the ground of 
the insanity of the alleged bankrupt.—In re 
Ward, U. S. D. C., 194 Fed. 179. 

9. Poor Debtor’s Bond.—An action on a 
poor debtor’s bond, given under Rev. St. ec. 114, 
Sec. 49, on a breach occurring after filing a 
petition in bankruptcy, is not barred by the 
debtor’s discharge.—-Rice v. Murphy, Me., 82 Atl. 
842. 

10. Banks and Banking—Demand.—Formal 
demand is not essential to a recovery of a bank 
deposit. where the payment is refused on other 
grounds, and the bank denies that it holds any 
of the depositor’s money, or that it is indebted 
to him.—Altman y. Phillips County Bank, Kan., 
122 Pac. 874. 

11. Forgery.—Drawee of check is not pre- 
vented by its negligence, in not discovering for- 
gery of check before payment, from _  recov- 
ering back the amount paid from a bank which 
paid the check in first instance without identi- 
fying the person presenting the check.—New- 
berry Savings Bank v. Bank of Columbia, S. 
Car., 74 S. E, 615. 

12. Bills and Notes—Conditional Signing.— 
It is no defense to a nonnegotiable note that it 
was signed on promise that payee would 
cure a third person to sign it.—Mitchell v. 
tus State Bank, Okl., 122 Pac. 666. 

13.——Consideration.—A note to brokers for 
the amount of their compensation given subse- 
quent to the rendition of services, pursuant to 
written agreement made before such services, 
Was not without consideration.—Lustig v. Mei- 
rick, N. J., 82 Atl. 867. 

14. Holder in Due Course.—Under negotia- 
ble instruments, Act, Sec. 30, a purchaser of a 
note payable to a company, but indorsed only by 
an individual who was alleged to be the sole 
owner of the company, was not a holder in due 
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course.—First Nat. Bank of Shenandoah, Iowa, 
v. Kelgord, Neb., 135 N. W. 548. 
15. Carriers of Goods—Discrimination. — A 


railroad company practices discrimination in 
respect to transportation, by systematically ex- 
tending credit for freight charges to one inter- 
state shipper, while exacting and collecting 
such charges from other shippers under sub- 
stantially similar circumstances and conditions. 





—Unjted States v. Hocking Valley Ry. Co., U. 
Ss. D. C., 194 Fed 234. 
16. Elkins Act.—Where a carrier receives 


-a shipper’s note in payment of freight charges 
for shipments in -interstate commerce, it re- 
ceives a different compensation from that which 
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the law authorizes, to wit, money, in violation 
of the Elkins Act as amended by Act June 29, 
1906.—United States v. Sunday Creek Co., U. S. 
D. C., 194 Fed. 252. 


17. Limiting Liability—Where a _ shipping 
receipt, limiting liability to the stated value 
of the goods, is prepared by the shipper and 
accepted by the carrier, the shipper is bound 
thereby.—American Silk Dyeing & Finishing 
Co. v Fuller’s Express Co., N. J., 82 Atl. 894. 





18.——Reconsignment.—Where, on the arrival 
of freight at the original destination over a con- 
necting line, the shipper had them reconsigned 
over the connecting line to a different place 
without any contract with the initial carrier, 
the latter was not liable for injuries, except on 
proof that the injury occurred before arrival at 
the original destination.—Sheehy v. Wabash R. 
Co., Mich., 185 N. W. 655. 

19.—Termination of Liability——The responsi- 
bility of a carrier of goods does not terminate 
until after the consignee has had reasonable 
time within which to remove them.—Bobbink 
v. Erie R. Co., N. J., 82 Atl. 877 

20. Unreasonable Limitation.—A contract 
limiting the liability of a carrier to $675 in case 
of total loss of horses is unreasonable when the 
freight charges were $675 reduced on adjust- 
ment to $600.—Blair & Jackson v. Wells Fargo 
& Co., Iowa, 135, N. W. 615. 

21. Carriers of Passengers—Care,—If alight- 
ing passengers can leave a train on either side 
and one side is more dangerous than the other, 
the carrier must have some employe present 
to advise the passengers.—Kearney v. Seaboard 
Air Line Ry., N. C., 74 S. E. 593. 
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Sudden Danger.—A passenger placed 
suddenly in a position of danger is not re- 
quired to exercise infallible judgment, but only 
ordinary care—Fulghum v. Atlantic Coast Line 
R. Co., N. C., 74 S. E. 584. 


23. Trespass.—Action against railroad com- 
pany for taking from a passenger and retain- 
ing a commutation ticket held to be in trespass 
entitling plaintiff to damages for humiliation 
and indignity.—Harris v. Delaware, L. & W. R. 
Co., N. J., 82 Atl. 881. 

24. Contracts—Building Contract.—An own- 
er, though in possession, is entitled to recover 
compensation from a building contractor for 
the cost of remedying defects and completing 
the building according to specifications.—Han- 
sen v. Walker, Iowa, 135 N. W. 653. 
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Duress.—An agreement obtained under 
a threat to do what a party had a legal right 
to do is not obtained under duress.—Miller v. 
Davis’ Estate, Colo., 122 Pac. 793. 


26. Estoppel.—An owner employing a 
building contractor was stopped from relying 
on the contractor’s failure to obtain a third 
person's certificate of completion of the work 
required by the contract as a condition pre- 
cedent to payment, where such failure was due 
to his non-performance of certain portions of the 
contract.—Schauffelee v. Greenberg, N. J., 82 
Atl, 921. 
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Mutual Mistake.—The burden is upon 
one sued on a contract to show mutual mistake 
therein.—Hudson v. Hussey, Iowa, 135 N. W. 
626. 








28. Performance.—A refusal to permit per- 
formance tendered vests the right which would 
have been acquired upon performance.—Ridg- 
ley v. Walker, N. J., 82 Atl. 861. 


29. Chattel Mortgages—Condition Broken.— 
Power of mortgagee under clause giving rignt 
to take possession when he feels himself inse- 
cure cannot be arbitrarily uSed by mortgagee, 
but only te be used on reasonable grounds for 
apprehension.— Wertz v. Barnard, Okl., 122 Pae. 
649. 


30. Evidence.—In an action by a mortga- 
gee for conversion of mortgaged chattels, pur- 
chased by defendant from the mortgagor, evi- 
dence of the price paid held admissible to show 
value at the time of the conversion.—Phillips 
v. Pippen, Ala., 58 So. 111. 





31. Corporations — Burden of Proof.—One 
claiming that the manager of a corporation as- 
sumed for the corporation the payment of cer- 
tain notes has the burden of showing the offi- 
cer’s authority to so contract.—Greensboro Nat. 
Bank v. Carolina Mut. Life Ins. Co., N. C., 74 S. 
E. 579. ' 
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Consolidation.—The power of corpora- 
tions to consolidate exists only by virtue of plain 
legislative enactment.—William B. Riker & 
Son Co. v. United Drug Co., N. J., 82 Atl. 930. 

33. Decreasing Capital.—A corporation 
cannot decrease its capital stock by distributing 
it among the stockholders as dividends.—Bryan 
v. Aikin, Del., 82 Atl. 817. 


34. Prospectus.—In a prosecution for pub- 
lishing a fraudulent, prospectus of the condition 
of a corporation, the prospectus itself is ad- 
missible in evidence.—People v. Merrjtt, Cal. 
122 Pac. $39, 


85. Subscription.—The original subscriber 
to corporate stock is not entitled to maintain 
that the certificate issued to him was paid in 
property, where the property transferred was 
of little utility and the directors had never 
passed on its value, nor taken corporate action 
as to issuance of certificate——Bole v. Murray, 
Pa., 82 Atl. 943. 

36. Subscription.—An_ original  subscrip- 
tion for corporate stock in a corporation to be 
formed is an engagement between subscribers, 
while a subscription after organization of the 
corporation js a contract between each sub- 
scriber and the corporation.—Bole v. Fulton, 
Pa., 82 Atl. 947. 


37. Torts.—Corporations are liable in dam- 
ages for torts and in proper cases may be con- 
victed of conspiracy.—Rogers v. Vicksburg, S. 
& P. R. Co., C. C. A., 194 Fed. 65. 

38. Courts—Precedents.—Unless there are 
precedents of the court necessarily leading to 
a different result, the Supreme Court should fol- 
low previous repeated statements of a general 
principal applicable to the particular case, 
though it may not have been decided under cir- 
cumstances involving the precise question.— 
Frohardt Bros. v. Duff, Ia., 185 N. W. 609. 


39. Covenants—Building Line»—A covenant 
by owners not to construct buildings on a strip 
in front of thetr lots, but to permit use there- 
of as an addition to the sidewalk, held a cove- 
nant running with the land.—Johnson v. Robert- 
son, Iowa, 135 N. W. 685. 
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40. Criminal 
request 


in Nuo.—A 
jury believed that 


Evidence —falsus 
to charge that if the 
a particular witness swore falsely as to any 
of the material facts they might disregard his 
entire testimony was properly refused as tend- 











ing to lead the jury to priciously reject the 
entire testimony of the witness, irrespective of 
whether a portion of his testimony was will- 
fully false. tobinson v, State, Ala., 58 So. 121. 


41. Criminal Law—Judicial Notice.—In a 





prosecution for violating an ordinance, the jus- 
tice must take judicial notice of the city’s ordi- 
nances and on a trial de nevo upon appeal to 
the circuit court it must such notice. 








City of Milbank v. Cron!o! 
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g. D., 1386 N. W. 


42.——Recent Possession.—Declarations of 











person as to possession of property he was ac- 
cused of stealing, made while the property was 
in his possession, held admissible to explain 
possession.—Johnston v. State, Miss., 58 So. 97. 

43. Damages—Earning Capacity.—The earn- 
ing capacity of a person injured may be de- 
termined by his expectation of increases and 
commissions, as well as regular salary.—Miller 








v. Rhode island Co., R. I., 82 Atl. 787. 
44.——_General.—"General damages” are such 
as the law implies and presumes to have oc- 
curred from the wrong complained of.—Lee v. 
Boise Development Co., Idaho, 122 Pac. 851. 
+5 Dedicatieon—Evidence.—To show an im- 
plied dedication of land as highway, there 


must be evidence of conduct 
of a present intent to dedicate, and action there- 
in by the public clearly showjng an inference of 
acceptance.—Roche Realty & Investment Co. v. 
Highiands Co., S. D.,.135 N. W. 684. 

46. Deeds—Delivery.—!f decedent on delivery 
of a deed conveying land t his to a third 
person for delivery to the son at his death, 
absolutely parted with and retained no control 
over it, there was a good delivery.—Weaver v. 
Weaver, N. C., 74 S. E. 610 

47.——-Reservation Exception.—The dis- 
tinction between a “reservation” and “excep- 
tion” in a deed is that the subject of the former 
is something which did not exist before but is 
created by the transaction, 


learly expressive 


son 


and 


and grows out of 


while an “exception” is something or some 
right previously existing.—York Haven Paper 
Cv. v. York Haven Water & Power Co., U. S. 
Cc. C., 194 Fed. 255, 

48 Undue Influenée.—The natural influ- 





ence of a child over his parent held 
influence avoiding a deed, unless so used as to 
confuse the parent’s judgment or to control his 
will.—Alcorn y. Alcorn, U. S. C. C., 194 Fed. 275. 

49. Diveree—Impotency.—aA _ wife, 
a divorcee on the ground of the 


not undue 


suing for 
husband's im- 


potency, has the burden of proof.—Tierney v. 
Tierney, Mich., 135 N. W. 654. 

50.——Modifying Decree.—A judgment modi- 
fying a decree for alimony is reviewable in an 
appellate court.—Prewitt Prewitt, Colo., 122 
Pac. 766. 

51.——Setting Aside Decree.—Courts will re- 
luctantly set aside a decree of divorce after a 
second marriage.—Richardson vy. King, Iowa, 
135 N. W. 640. 

52. Eleections—Vested Rights.—People have 
no vested right to vote under Const. art. 232, 
without referencg to registration or qualifica- 


tions, and the Legislature may pass an act pro- 
viding that the last assessment roll filed shall 
determine who are entitled to vote—Gewin v. 





Police Jury of Jackson Parish, La., 58 So. 132. 


53. Eminent Domain—Comparing Property. 
—In condemnation proceedings to permit a com- 
parison of properties as to their value, they 
must be substantially similar in conditions.— 
W. A, Manda y. City of Orange, N. J., 82 Atl. 869. 

54. Equity—Stale Demands.—To ascertain 


stale demands, equity will consider the loss of 


evidence occasioned by the death or departure 
of witnesses, the diminished probative force 
of evidence resulting from such delay, the 


change of relation to the property concerned, 
and an appreciation or depreciation in the value 
of the property.—Russell v. Fish, Wis., 135 N. W. 
531. 

55. Evidence—Offer of Compromise.—Evi- 
dence in an action for professional services that 
the physician stated that the bill would have 
been less had the patient not testified as he 
did in a case is admissible as an admission and 
not objectionable as offer of compromise.— 
Freel v. Harken, Ia., 185 N. W. 648. 

56.——Deceased Witness.—On a second tria! 
of a case, proof of the testimony of a deceased 
witness testifying at the first trial held admis- 
sible.—Phillips v. Pippen, Ala., 58 So. 111. 

57.——Hypothetical Question.—In an action 
for personal injuries, a hypothetical question 
as to the cause of plaintiff's condition, contain- 
ing more than 500 words, though somewhat com- 
plicated and not entirely grammatical, is not 
improper if intelligible—Shawnee Gas & Elec- 
tric Co. v. Hunt, Okl., 122 Pac. 673. 

58.——Judicial Notice.—The court 
judicial notice that a wind of 
an hour should not cause a gate suspended on 
a trolley to fall.—Schreiner v. New York & N. 
J. Telephone Co., N. J., 82 Atl. 887. 








will take 
about 40 miles 














59. Presumption.—A presumption of good 
faith attaches to ordinary business transac- 
tions.—Scanlon v. Scanlon, Iowa, 135 N. W. 634. 

60. Presumption.—In the absence of evi- 
dence to the contrary, the presumption is that 


a bond, secured by a mortgage, is worth the sum 
expressed on its face.—Fairchild vy. Llewellyn 
Realty Co., N. J., 82 Atl, 924. 

61. False Pretenses—Inducement.—Fa!lse pre- 
tenses need not be the sole inducement moving 
prosecutor to part with his money: it be- 
ing sufficient if he would not have parted with 
it without the false pretenses.—Smith v. State, 
Okl., 122 Pac. 732. 

62. Frauds, Statute Of—Independent Agree- 
ment.—An independent agreement on a distinct 
consideration to discharge the debt of another 
may be valid, where, on such new promise, the 
original debtor is released.—Frohardt Bros. v. 
Duff, Iowa, 135 N. W. 

63. Fraudulent Convey ances— Relationship. 
—A deed made when no unsecured indebtedness 
exists will not be set aside as fraudulent, be- 
cause the parties were closely related.—First 
Nat. Bank v. Danser, W. Va., 74 S. E. 623. 

64. Garnishment — Safety Deposit Box. — 
Locked safety deposit box, in vault of company 
renting it to a customer, held to be in posses- 
sion of company, and subject to attachment by 
garnishee process against it—Tillinghast  v. 
Johnson, R. I., 82 Atl. 789. 

65. Gifts—Inter Vivos.—On a gift inter vivos, 
delivery may be made constructively where ac- 
tual delivery is impossible.—Vosburg v. Mai- 
lory, Iowa, 135 N. W. 577. 

66. Pass Book.—A depositor had her daugh- 
ter’s name entered on a bank book, so that the 
account appeared to be payable either to the 
mother or daughter, and retained possession of 
the book until her death. Held not a gift inter 
vivos.—In re Behfing’s Estate, N. J., 82 Atl. 931. 

67. Habeas Corpus—Custody of Child.—The 
chancery court has jurisdiction in a proper case 
to take the custody of a child from its parent, 
and give it to another suitable person.—Mont- 
gomery v. Hughes, Ala., 58 So. 

68. Homicide—Intent.—On a trial for assault 
with intent to murder, the state must prove the 
assault, the intent, and that, if the prosecuting 
witness had died from the injuries inflicted, ac- 
cused would have been guilty of murder.—State 
v. Jackson, Del., 82 Atl. 824. 
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69. Mutual Combat.—Although there may 
be mutual intention and agreement to fight, yet 
if one of the disputants kill the other with ma- 
lice, it is murder.—Cargile vy. State, Ga., 74 8. 
E. 621. 


70. Husband and Wife—Entireties.—Where a 
husband and wife are granted an estate by en- 
tireties, the survivor becomes the sole owner, 
and may convey the fee.—W. C. Ellis Co. v. Wal- 
ker, Miss, 58 So. 97. 


71. Indians—Sales.—The marriage of a Creek 
freedman under 21 years of age does not affect 
restrictions imposed by acts of Congress and 
treaty provisions against the sale of allotment 
during minority, and such a conveyance is void. 
—Gill v. Haggerty, Okla., 122 Pac. 641. 


72. Indictment and Information—Date.— 
When time is not of the essence of offense as 
in a prosecution for keeping liquor for illegal 
sale, the proof need not show a sale on the 
date laid in the indictment.—State vy. Mostella, 
N. C., 74 S. E. 578. 


73. Infants—Avoiding Conveyance.—It is not 
necessary for an infant to go into equity to 
disaffirm his voidable conveyance, but he may 
bring ejectment for the recovery.—-Conn Vv. 
Boutwell, Miss., 58 So. 105. 

74. Injunetion—Breach of Contract.—Injunc- 
tion is the proper remedy to prevent the breach 
of a contract of a natural -as company with a 
consumer by enjoining it from shutting off the 
gas.—People’s Natural Gas Co. v. American 
Natural Gas Co., Pa., 82 Atl. 935. 

75.—-—Petty Thefts.—Several mine-owners 
having lost a quantity of ore as the re- 
sult of innumerable petty thefts by their em- 
ployes, which ore had been solid to defendants, 
who were assayers, held entitled to maintain a 
suit in equity for an injunction restraining de- 
fendants from further purchasing such ore. 
Goldfield Consol. Mines Co. v. Richardson, U. S. 
Cc. C., 194 Fed. 198. 

74. Riparian Rights.—A _ provision in a 
deed to riparian lands excepting the right to 
water power and requiring the grantee to sup- 
ply a certain quantity of water for use of the 
grantor construed, and the grantor held entitled 
to enforce the same by suit in equity; the gran- 
tee’s misappropriation of the water constitut- 
ing a continuing trespass.—York Haven Paper 
Co. v. York Haven Water & Power Co., U. S. C. 
C., 194 Fed, 255. 

77. Insuranece—Fraternal.—A member of a 
fraternal benefit insurance association is charged 
with knowledge of by-laws which constituted a 
part of his contract.—Odd Fellows’ Benefit 
Ass'n v. Smith, Miss., 58 So. 100. 

78. Interest—Unliquidated Damages.—lInter- 
est being recoverable, in the absence of contract 
therefor, only in cases enumerated in the statute 
is not allowable on an unliquidated claim for 
services rendered a county.—Board of Com’rs of 
El Paso County v. Flanagan, Colo., 122 Pac. 
801 











Intoxicating Liquers—Evidence.—In a 
prosecution for illegal sales of liquor and for 
keeping a nuisance, evidence of specific sale, 
not referred to in the sales counts. was admis- 
sible under the nuisance count.—State v. Pen- 





quite, Kan., 122 Pac. 894. 

80.——‘“‘Near Beer.”—The term “near beer” 
does not import an intoxicating liquor.—Abbott 
v. State, Ga., 74 S. E. 621. 

S81. Insane Persons—Contracts.—Equity will 
not generally set aside a lunatic’s contract 


made in the ordinary course of business on suf- 
ficient consideration, of which the lunatic had 
the benefit.—National Metal Edge Box Co. v. 
Vanderveer, Vt., 82 Atl. 837. 





82. Guardian.—That a person may become 
subject to the will of others, and be influenced 
by them in disposing of his property, is not 


ground for the present appointment of a guar- 
dian.—Lang v. Lang, Iowa, 135 N. W. 604. 

83. Judgzgment—Default.—A default judgment 
against a husband and wife on an account and 
on the husband’s note therefor will be set aside 
on the wife’s averments that she understood 
that the husband would make a defense for her, 
and that the debt was not incurred by her or 





et behalf—Nash y. Treat, Mont., 122 Pac. 
oo. 


84. Res Judicata.—One relying upon res 
judicata need only show that the issue was de- 
termined by the former judgment, and that 
such judgment was upon the merits.—Thomp- 
ry v. Washington Nat. Bank, Wash., 122 Pac. 


85. Landlord and Tenant—Oral Agreement.— 
Allegations that a landlord orally agreed to 
renew a lease, without any allegations that the 
tenant agreed to take the premises or pay the 
rent, are insufficient to establish a lease.— 
Donart v. Stewart, Ore., 122 Pac. 763. 

86.——Possessory Right.—A tenant may main- 
tain an action against any one who interferes 





with his possessory right.—Johnson vy, Robert- 
son, Iowa, 135 N. W. 585. 
87. Libel and Slander—Good Faith.—A belief 


in the truth of statements published does not 
justify their publication.—Kelly v. Independent 
Pub. Co., OKl, 122 Pac. 735. 

88. Life Estates—Stock Earnings.—The in- 
creased value of corporate stock from accumu- 
lative earnings should be added to the corpus, 
and if sold, and the proceeds reinvested, a life 
tenant therein should receive the income from 
the reinvestment, leaving the principal for the 


remaindermen.—Bryan v. Aikin, Del., 82 Atl. 
817. 
89. Limitation of Actions—Accrual of Right. 


—Where drains did no damage to an adjacent 
owner’s land until extended to a pond, an ac- 
tion by the adjacent owner, brought within 
four years from such extension, was not barred. 
—Valentine v. Widman, Iowa, 135 N. W. 599. 

90. Nonresidence.—Suit te enforce the per- 
sonal liability of mortgagors after their convey- 
ance to a third party was not barred by limita- 
tions where the note matured July, 1910, and 
suit was brought December, 1902, though serv- 
ice was not had on the mortgagors until July, 
1910, where in the meantime they had been 
nonresicents of the state for four years and 
ten months.—Schafer v, Jackson, Iowa, 135 N. 
W. 622. 

91. Master and Servant—Safe Place.—A mas- 
ter’s liability to provide a safe place to work 
not unqualified, but is met by the exercise of 
reasonable care and skill to make the place 
reasonably safe.—Sloss-Sheffield Steel & Iron 
Co. v. Triplett, Ala., 58 So. 109. 

92. Mechanie’s Lien—Notice.—One purchasing 
property against which a mechanic’s lien is 
sought held entitled to rely upon claimant’s 
failure to give notice of his claim as required 
by statute.—Sexton Mfg. Co. v. Singer Sewing 
Mach. Co., C C. A., 194 Fed. 56. 

93. Mortgages—Aliened Property.—The rule 
in equity, that aliened portions of mortgaged 
property shall be sold in the inverse order of 
alienation, does not apply where the purchaser 
of a portion has assumed the entire mortgage. 








—Chancellor of New Jersey v. Towell, N. J., 82 
Atl. 861. 
94. District Contracts.—Though mortgages 


from the same mortgagor to the same mortgagee 
on the same praperty are executed on the same 
day, they are not to be considered as parts of 
a single instrument, but each is to be regarded 
as a distinct contract.—Dahlstrom v. Unknown 
Claimants, Iowa, 135 N. W. 567. 

95. Reserved Privilege.-—A mortgagee is 

not bound to avail himself of a reserved privi- 
lege to pay taxes and recover the amount from 
the mortgagor.—Schafer v. Jackson, Iowa, 135 
N W. 622. 
96. Municipal Corporations—Driver on Street. 
A person negligently driving a vehicle is 
liable for damages resulting to one properly 
walking along or across a street.—Mugge v. 
Brackin, Fla., 58 So. 128. 

97. Excavations.—One who makes an exca- 
vation in a sidewalk and covers it with boards, 
orders the things mentioned, may be sued to- 
gether originally, or brought together as de- 
fendants by supplemental petition, seasonably 
filed.—Burke v. Werlein, La., 58 So. 140. 

9% Navigable Waters—Boundaries—Under 
the law of Pennsylvania, the title to the bed 
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of the principal rivers of the commonwealth 
which break beneath a pedestrian, and one who 
beyond ordinary low-water mark is in the 
state, and the right to the use of the water fol- 
lows the ownership of the bed in which it flows. 
—York Haven Paper Co. v. York Haven Water 
& Power Co., U. S. C. C., 194 Fed. 255. 


99. Salt Water.—An owner of land bound- 
ing On salt water has title only to ordinary high- 
water mark; the fee below that mark being 
in the state.—Narragansett Real Estate Co. v. 
Mackenzie, R. I., 82 Atl. 804, 


100. Negligence—Co-operating Cause.—Con- 
tributory negligence to preclude a recovery must 
have been a co-operating cause of the injury.— 
Gregoric v. Percy-La Salle Mining & Power Co., 
Colo., 122 Pac. 785. 

101.——General Verdict.—A general finding 
for plaintiff in an action for negligence held a 
finding of exercise of ordinary care, where a 
special finding on that question was’ not asked. 
—McCoy v. City of Wichita, Kan., 122 Pac. 894. 

102. Officers—Liability—A public officer is 
not liable to an action if he acts unwisely in a 
matter wherein it is his duty to exercise judg- 
ment and discretion, though a private person 
may be damaged thereby.—wWilison v. Spencer, 
Neb., 135 N. W. 546 





103. Party Walls—Agreement—An agree- 
ment between adjoining landowners that, if 
either desired to erect a building, the other 


would “lease” the right to place the wall on 
the line, and, if the latter should desire to use 
the wall, he might do so upon paying the rea- 
sonable value thereof, constituted a party wali 
agreement and not a lease, and hence did not 
eall for the payment of a rental.—Ellensburg 
Lodge No 20, I. O. O. F., v. Collins, Wash., 122 
Pac. 602. 

104. Principal and Agent—Power of Attor- 
ney.—A power of attorney to receive a distrib- 
utive share of an estate, and to lease, sell, con- 
‘vey and mortgage lands, and to execute such 
other instruments as may be necessary, au- 
thorized the attorney in fact to employ a super- 
intendent to conserve the property.—Seymour v. 
Oelrichs, Cal., 122 Pac. 847. 

105. Undisclosed Principal.—A third per- 
son may hold a principal on a contract made by 
an agent in the name of the principal, though 
he does not at the time know the source of the 
agent’s authority, and in support of proof of 
agency he may show the customary authority 
exercised by the agent sufficient to justify the 
inference of knowledge on the part of the prin- 
cipal.—Murphy v. W. H. & F. W. Cane, N. J., 
82 Atl. 854. 

106. Railroads — Wantonness. — A railroad 
company was liable for injuries to plaintiff, re- 
sulting from the fright of his horse, where the 
engineer saw plaintiff near the engine and blew 
the whistle, and, on the horse starting to run, 
blew the whistle again unnecessarily and exces- 





sively loud.—Cannon vy, Delaware, L. & W. R. 
Co., N. J., 82 Atl. 934. 
107. Reference—Practice.—The refusal of a 


master, after hearing a portion of the evidence, 
to hear further evidence till a fee which he him- 
self fixed should be paid, was error.—Scroggy v. 
Kelley, Okl., 122 Pac. 694. 

108. Release—Tender.—If a release for per- 
sonal injuries was void, a tender of the money 
received thereunder was not necessary to entitle 
the injured person to sue; it only being neces- 
sary that credit be allowed for such amount 
against any verdict rendered for him.—St. Louis 
& S. F. R. Co. v. Ault, Miss., 58 So. 102. 

109. Replevin—<Action In.—Replevin will not 
lie against a railroad company for geods taken 
from it by constable under a search warrant; it 
appearing that the goods were seized before de- 
mand.—Florence & Cripple Creek R. Co. v. Rad- 
etskv, Colo., 122 Pac. 791. 

110. Sales—Contract.—An agreement to sell 
all lumber manufactured by the seller during a 
eertain period did not import a promise to 
keep the seller’s mill in operation until the end 
of such period.—H. M. Pfann & Co. v. J. C. Tur- 
ner Cypress Lumber Co., C. C. A., 194 Fed. 69. 

111. Implied Warranty.—A sale of corn for 
seed carries an implied warranty of fitness for 








such purpose.—Totten y. Stevenson, S. D., 135 
N. W. 715. 


112.——Implied Warranty.—A nurseryman 
selling fruit trees to persons desiring to culti- 
vate a commercial fruit orchard impliedly war- 
rants that they shall be suitable to the purpose 
for which they are desired, and will grow after 
being transplanted if ordinary care and atten- 
tion is given them.—Grisinger v, Hubbard, Ida- 
ho, 122 Pac. 853. 


113. Intent. The fundamental  proposi- 
tion in determining’when the title to personal 
property, which is the subject-matter of a con- 
tract of sale, passes from the seller to the buy- 
er, is that it depends on the intention of the 
parties, to be gathered from the contract.—In 
— Lumber Co., U. S. D. C., 194 Fed. 
181. 














114. Option.—An option, without considera- 
tion, became a binding contract on acceptance 
and tender of performance.—Baker vy. Shaw, 


Wash., 122 Pac. 611, 
115. Sheriffs and Constables—Colore Officii. 
Wheére a constable, directed to attach goods, 


collected plaintiff’s claim and paid it to his at- 
torneys, such acts were unofficial or colore 
officii, and did not subject his sureties to lia- 
bility upon defendant’s prevailing in the action. 
—Jersey City v. Schoppe, N. J., 82 Atl. 913. 


116. Specific Performance—Laches.—A _ pur- 
chaser cannot compel specific performance of a 
contract of sale where at the time of accept- 
ance he could by inquiry required by the facts 
known have learned that it was impossible for 
the vendor to perform.—Watters v. Lincoln, S. 
D., 135 N. W. 712. 


117. Parties—A guardian’s sale of infant 
wards’ interest in real estate may be specifical- 
ly enforced at the suit of the infants through 





their guardian and next friend.—Guy v. Han- 
sow, Kan., 122 Pac. 879. 
118. Personal Property.—A contract relat- 





ing to personal property may be specifically en- 
forced in equity, where the circumstances are 
such that there is no adequate remedy at law.— 
Texas Co. vy. Central Fuel Oil Co., C. C. A., 194 
Fed. 1. 


119. Sale of Land.—A contract to sell land 
was not subject to specific performance against 
defendant alone, where specific performance 
could not be enforced as against his wife, whose 
interest he also contracted to sell, without au- 
idle v. Elfmann, S. D., 135 N. W. 
69. 


120. Telegraphs and Telephones—Injury to 
Pedestrians.—A telephone company must use 
ordinary care to place and keep its wires in 
a safe condition to avoid injury to travelers on 
public .streets and highways.—Thompson v. 
Reed, S. D., 185 N. W. 679 


121. Vendor and Purchaser—Prescription.— 
That property sold appeared years ago on delin- 
quent tax lists filed in the office of the recorder 
of mortgages furnishes no ground for the re- 
jection of title, where there is no evidence of 
forfeiture to the state, and the. state has for 
more than forty years assessed and collected 
taxes on the property.—Henry v. Barker, La., 58 
So. 138. 

122. Waters and Water Courses—Prior Ap- 
propriation.—A lower riparian proprietor could 
not go upon or above the land of an upper pro- 
prietor and take water necessary to the upper 
proprietor’s reasonable use without returning 





it.—Miller v. Baker, Wash., 122 Pac. 604. 
123. Wills—Capacity.—The testator need 
only have a full and intelligent knowledge of 


the nature of his act, the property he possesses, 
and the objects of his proposed bounty.—In re 
Corson’s Estate, S. D., 1385 N. W. 666. 

124.——-Gift Causa Mortis—A _ gift causa 
mortis is distinguished from a will, in that the 
former may be made by parol and must be made 
under apprehension of death and be accompa- 
nied by delivery, while writing is ordinarily re- 
quired for a will, and no delivery of property is 
necessary nor apprehension of death.—Vosburg 
v. Mallory, Iowa, 135 N. W. 577 
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